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RECENT  DECISIONS 

ADMISSIONS  - - The  defendant’s  statements  were  not  taken  in 
violation  of  his  Fifth  or  Sixth  Amendment  rights.  (People  v 
Graham.  5th  Dist) 

CONSTITUTIONALITY  OF  STATUTE  - - The  Illinois  Supreme 
Court  strikes  down  numerous  applications  of  the  sentence  statute 
based  upon  the  possession  or  use  of  a firearm.  (PeoDlev  Moss 
III.  Sup.  Ct.) 

CONSTITUTIONALITY  OF  STATUTE  - - The  Sex  Offender  and 
Child  Murderer  Community  Notification  Law  and  the  Sex  Offender 

Registration  Act  withstands  a constitutional  attack  (InreJR  1st 

Dist.)  

CONSTITUTIONALITY  OF  STATUTE  - - The  forensic  testing 
statute  did  not  violate  the  defendant’s  due  process  rights. 
(People  v.  Purslev.  2nd  Dist.) 

CONSTITUTIONALITY  OF  STATUTE  - - The  extended-term 
sentence  statute  withstands  a constitutional  attack.  (PeoDle  v. 
O’Quinn.  5th  Dist.)  

DOUBLE  JEOPARDY  - - An  acguittal,  once  properly  entered,  can 
not  be  withdrawn.  (People  v.  Henry  III.  Sup.  Ct.) 

EVIDENCE  - - LIDAR  evidence  is  rejected.  (People  v Canulli  4th 
Dist.)  


IMMUNITY  - - The  People’s  selective  use  of  use  immunity  is  rejected. 
(People  v.  Rosenberg.  3rd  Dist.)  


INDICTMENT  - - The  defendant  was  improperly  found  guilty  of  the  offense 
of  money  laundering.  (People  v.  Fields.  2nd  Dist.) 

JURY  INSTRUCTIONS  - - The  trial  court  properly  allowed  the  defendant’s 
jury  to  consider  a special  interrogatory.  (People  v.  O’Quinn.  5th  Dist.) 

OFFENSES  (Speeding)  - - The  People  failed  to  offer  sufficient  admissible 
proof  to  sustain  the  defendant’s  speeding  conviction.  (People  v.  Canulli.  4th 
Dist.)  

PROSECUTOR  CONDUCT  - - The  prosecutor’s  comments  in  this  case  did 
not  constitute  reversible  error  (People  v.  Arroyo.  2nd  Dist.)  

REASONABLE  DOUBT  - - The  defendant  was  properly  found  guilty  of 
disorderly  conduct  based  upon  the  knowing  transmission  of  a false  report  of 
sexual  abuse  of  a child.  (People  v.  Marcotte.  3rd  Dist.)  

REASONABLE  DOUBT  - - The  People  failed  to  offer  sufficient  proof  to 
convict  the  defendant  of  the  illegal  transportation  of  alcohol.  (People  v. 
Miller.  3rd  Dist.) 

SEARCH  AND  SEIZURE  - - An  informant’s  tip  was  insufficient  to  give  the 
police  probable  cause  to  arrest  the  defendant  or  to  enter  his  home.  (In  re  D. 
W,  1st  Dist.) 

SEARCH  AND  SEIZURE  - - The  defendant’s  flight  into  his  home  did  not  give 
the  police  probable  cause  to  arrest  the  defendant  or  to  enter  his  home,  (in 
re  D.  W.,  1st  Dist.) 

SEARCH  AND  SEIZURE  - - No  exigent  circumstances  justified  the 
warrantless  entry  of  the  police  into  the  home  of  the  defendant.  (In  re  D.  W.. 
1st  Dist.)  

SEARCH  AND  SEIZURE  - - A search  of  the  defendant’s  car  in  a school 
parking  lot  was  reasonable.  (People  v.  Williams.  2nd  Dist.) 

SEARCH  AND  SEIZURE  - - The  police  improperly  asked  the  defendant 
questions  during  a traffic  stop.  (People  v.  Leigh.  5th  Dist.) 

SPEEDY  TRIAL  - - Twenty-eight  continuances  did  not  deny  the  defendant 
a speedy  trial.  (People  v.  O’Quinn.  5th  Dist.) 
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STATUTORY  CONSTRUCTION-- Requiring  the  minor  defendants  register 
as  a sex  offender  and  surrender  a blood  sample  for  the  state  DNA  data  base 
does  not  violate  the  Illinois  Juvenile  Court  Act.  (In  re  J.  R..  4th  Dist.) 

STATUTORY  CONSTRUCTION  - - The  trial  court  did  not  err  by  denying  the 
defendant’s  motion  for  forensic  ballistics.  (People  v.  Purslev.  2nd  Dist.)  . . . 

TRIAL  PROCEDURE  - - The  defendant  in  this  case  was  not  impliedly 
acquitted  when  his  jury  was  unable  to  reach  a unanimous  verdict  on  a 
charge.  ‘(People  v.  Henry.  III.  Sup.  Ct.) 

TRIAL  PROCEDURE  - - The  defendant  was  not  denied  his  right  to  be 
present  during  his  trial  after  he  spat  upon  his  jurors.  (People  v.  O’Quinn.  5th 
Dist.)  


★ ★★★★★★★★★★★★★★★★★★it 


ILLINOIS  SUPREME  COURT 


CONSTITUTIONALITY  OF  STATUTE  - - The  Illinois  Supreme  Court  strikes  down 
numerous  applications  of  the  sentence  enhancement  statute  based  upon  the  possession 
or  use  of  a firearm. 

People  v.  Moss,  et  al.. III.  Dec. (III.  Sup.  Ct.,  No.  91012  et  al.,  June  19,  2003) 

Numerous  Convictions  - - Sentences  Vacated. 

Justice  McMorrow  delivered  the  Opinion  of  a majority  of  the  Court. 

ISSUE:  Were  the  defendants  in  this  consolidated  case  properly  sentenced  to  enhanced 
prison  terms  based  upon  their  possession  or  use  of  a firearm  during  the  commission  of 
their  criminal  convictions? 

ANSWER:  No.  The  statute  under  which  they  received  their  enhanced  sentences  was 
declared  to  be  unconstitutional. 

FACTS:  The  twelve  defendants  in  this  consolidated  case  were  individually  charged  with 
offenses  such  as  armed  robbery,  attempted  first  degree  murder,  aggravated  vehicular 
hijacking,  and  aggravated  kidnapping.  Each  defendant  committed  their  alleged  offenses 
while  armed  with  a firearm.  Pursuant  to  Public  Act  91-404,  each  defendant’s  basic 
sentence,  if  they  were  convicted,  would  have  been  enhanced  by  a factor  of  15  years  up  to 
life  imprisonment  depending  upon  how  the  defendants  used  their  firearms  during  the 
commission  of  their  offenses.  One  trial  court  heard  nine  of  these  cases  and  found  the 
sentencing  scheme  in  question  to  be  violative  of  the  proportionate  penalties  clause  of  the 
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Illinois  Constitution  and  the  general  prohibition  against  the  double  enhancement  of  criminal 
penalties.  A second  trial  court  heard  one  of  the  remaining  cases  and  ruled  that  the  statute 
violated  the  separation  of  powers  clause  of  the  Illinois  Constitution.  A third  court  heard  the 
last  two  cases  and  ruled  that  the  statute  in  question  violated  both  the  proportionate 
penalties  clause  and  the  double  jeopardy  clause  of  the  Illinois  Constitution.  As  a 
consequence  of  these  rulings,  the  trial  courts  granted  the  defendants’  pre-trial  motions  and 
declared  the  enhanced  sentencing  statute  to  be  unconstitutional.  From  these  rulings  this 
consolidated  appeal  was  taken  directly  before  the  Illinois  Supreme  Court. 

ARGUMENT:  Before  the  Supreme  Court  the  People  argued  that  the  lower  courts  erred 
in  declaring  the  enhanced  sentences  to  be  invalid. 

OPINION:  The  Illinois  Supreme  Court  agreed  with  all  but  one  of  the  orders  of  the  trial 
court.  In  two  previous  decisions  issued  earlier  this  year,  the  Court  had  already  invalidated 
the  new  statutory  enhancement  scheme  as  to  attempt  first  degree  murder  and  armed 
robbery.  Therefore,  all  of  the  dismissals  of  attempted  murder  counts  and  armed  robbery 
counts  were  affirmed.  As  to  aggravated  vehicular  hijacking  and  aggravated  kidnaping,  the 
Supreme  Court  held  that  the  15  and  20  year  add-ons  were  unconstitutionally 
disproportionate  because  the  enhancements  imposed  harsher  penalties  than  already  apply 
to  other  more  serious  offenses  involving  firearms  (such  as  aggravated  discharge  of  a 
f rearm  and  aggravated  battery  with  a firearm)  which  were,  in  the  opinion  of  the  Court, 
appropriate  for  comparison  because  they  did  share  a common  purpose  with  the  newly 
enhanced  offenses. 

However,  one  dismissal  was  reversed.  That  decision  involved  a charge  of  armed 
robbery  with  the  personal  discharge  of  a firearm  that  caused  great  bodily  harm,  for  which 
the  defendant  an  enhanced  sentence  of  25-years-to-life  would  be  applicable.  The  trial 
court  had  found  no  disproportionality,  and  the  Supreme  Court  agreed.  Although  the  trial 
court  had  dismissed  this  cause  on  a finding  of  an  improper  double  enhancement,  the 
Supreme  Court  rejected  this  theory,  as  well  as  a double  jeopardy  argument  argued  on 
appeal.  Consequently,  the  charge  against  Joe  Hunt  was  allowed  to  stand. 

Justice  Thomas,  joined  by  Justices  Kilbride  and  Garman,  dissented. 


DOUBLE  JEOPARDY  - - An  acquittal,  once  properly  entered,  cannot  be  withdrawn. 

TRIAL  PROCEDURE  - - The  defendant  in  this  case  was  not  impliedly  acquitted  when  his 
jury  was  unable  to  reach  a unanimous  verdict  on  a charge. 

People  v.  Henry. III.  Dec. (III.  Sup.  Ct.,  No.  93602,  April  17,  2003)  Dismissal  of 

Charges  - - Affirmed  in  Part  and  Reversed  in  Part. 

Justice  McMorrow  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Did  the  trial  court  unequivocally  acquit  the  defendant  in  this  case  of  aggravated 
battery? 
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ANSWER:  Close  enough. 


ISSUE:  Did  the  defendant’s  jury  impliedly  acquit  the  defendant  of  involuntary 

manslaughter  when  it  failed  to  reach  a unanimous  verdict  on  that  charge? 


ANSWER:  No.  No  such  implied  acquittal  is  found  under  these  circumstances. 

FACTS:  On  September  2,  1996,  the  defendant  in  this  case,  Jason  Henry,  was  fooling 
around  with  some  friends.  On  a dare  he  struck  Curtis  Hurlburt  in  the  face.  The  defendant’s 
blow  caused  Hurlburt  to  fall  backward  and  strike  his  head  on  a concrete  sidewalk.  Hurlburt 
died  as  a result  of  his  injuries  and  the  defendant,  a minor,  was  charged  in  a juvenile  petition 
with  involuntary  manslaughter.  Initially,  the  defendant  agreed  to  admit  his  guilt  and  plead 
guilty.  However,  after  obtaining  retained  counsel,  the  defendant  changed  his  mind  and 
successfully  moved  to  withdraw  his  guilty  plea.  The  People  then  successfully  removed  the 
defendant’s  case  to  adult  court  where  the  defendant  was  charged  by  indictment  with 
reckless  homicide  and  aggravated  battery. 

The  defendant  then  proceeded  to  trial  on  those  counts  and,  at  the  close  of  the 
People’s  case,  the  defendant  moved  for  a directed  verdict  on  both  counts.  Concerning  the 
aggravated  battery  charge,  the  defendant  argued  that  the  People’s  evidence  did  show  that 
the  victim  was  struck  by  the  defendant  while  he  was  standing  on  a grassy  area  next  to  a 
public  sidewalk.  When  the  victim  fell  backward  after  being  struck  he  fell  on  “a  public  way.” 
Based  upon  these  facts  the  defendant  argued  that  the  victim  was  not  ‘‘on  a public  way” 
when  he  was  struck.  The  trial  court  agreed  with  the  defendant  that  this  grassy  area  was 
clearly  not  a “public  way.”  Consequently,  the  court  granted  the  defendant’s  motion  for  a 
directed  verdict.  The  prosecutor  immediately  objected  and  asked  for  time  to  research  that 
issue.  The  trial  court  agreed  with  the  prosecutor  and  “reconsidered  its  previous  order.” 
The  trial  court  then  ruled  that  it  would  withhold  ruling  on  the  defendant’s  motion  until  after 
the  prosecutor  had  an  opportunity  to  visit  the  law  library  over  the  lunch  hour.  Thereafter, 
the  prosecutor  produced  numerous  cases  which  clearly  held  that  areas  near  a public  way 
(such  as  the  grassy  area  in  this  case)  were  part  of  that  public  way  for  purposes  of  the 
aggravated  battery  statute.  Based  upon  this  case  law,  the  trial  court  denied  the 
defendant’s  motion  for  a directed  verdict  and  the  defendant’s  cause  went  to  the  jury.  The 
jury  then  returned  a guilty  verdict  on  the  aggravated  battery  charge  but  was  unable  to  reach 
a verdict  on  the  reckless  homicide  charge.  Based  upon  these  findings,  the  trial  court 
entered  judgement  against  the  defendant  on  the  aggravated  battery  charge  and  declared 
a mistrial  concerning  the  reckless  homicide  charge.  From  these  decisions,  the  defendant 
brought  an  appeal. 

Before  the  appellate  court  the  defendant  argued  that  his  aggravated  battery 
conviction  should  be  vacated  and  his  ongoing  reckless  homicide  charge  should  be 
dismissed.  Theappellate  court  agreed  with  .the  defendant  and  ruled  that  the  trial  court  had, 
in  fact,  granted  the  defendant’s  motion  for  a directed  verdict  on  the  aggravated  battery 
charge.  Consequently,  the  defendant’s  conviction  on  that  charge  could  not  stand.  Further, 
the  appellate  court  determined  that  the  defendant’s  jury  had  impliedly  acquitted  him  of  the 
reckless  homicide  charge  when  they  were  unable  to  return  a unanimous  verdict  on  that 
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charge.  Therefore,  based  upon  these  reasons,  the  appellate  court  vacated  the  defendant’s 
aggravated  battery  conviction  and  dismissed  the  reckless  homicide  charge  still  pending 
against  the  defendant.  From  these  rulings  the  People  brought  this  appeal. 

ARGUMENT:  Before  the  Supreme  Court,  the  People  argued  that  the  appellate  court  erred 
in  finding  that  the  trial  court  had  entered  a directed  verdict  in  favor  of  the  defendant 
concerning  the  aggravated  battery  counts  and  the  defendant’s  jury  had  entered  an  “implied” 
acquittal  of  the  defendant  by  failing  to  reach  a verdict  on  the  defendant’s  reckless  homicide 
count. 

OPINION:  The  Supreme  Court  agreed  with  the  appellate  court  that  the  initial  statements 
of  the  trial  judge  in  granting  the  defendant’s  motion  for  a directed  verdict  did  amount  to  an 
acquittal.  Further,  the  Court  ruled  that  the  basic  principles  of  double  jeopardy  provide  that 
an  acquittal,  once  entered,  can  not  be  undone.  (Even  if  it  is  the  result  of  an  error  of  the  trial 
court).  Consequently,  the  Supreme  Court  upheld  the  appellate  court’s  vacation  of  the 
defendant’s  aggravated  battery  conviction  and  entry  of  an  acquittal  for  that  offense. 

However,  the  Supreme  Court  disagreed  with  the  appellate  court  concerning  the 
defendant’s  involuntary  manslaughter  charge.  Specifically,  the  Court  ruled  that  the 
defendant’s  jury  did  not  render  an  “implied”  acquittal  on  that  charge.  What  occurred  in  that 
case  was  simply  the  declaration  of  a mistrial  based  upon  the  jury  being  unable  to  reach  a 
unanimous  verdict.  Consequently,  the  Supreme  Court  ruled  that  the  re-prosecution  of  the 
defendant  on  that  charge  was  not  barred  by  the  principles  of  double  jeopardy  and  the 
appellate  court  erred  in  dismissing  the  defendant’s  involuntary  manslaughter  charge. 

Justice  Freeman  specially  concurred. 


FIRST  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE  - - The  Sex  Offenderand  Child  Murderer  Community 
Notification  Law  and  the  Sex  Offender  Registration  Act  withstands  a constitutional  attack. 

STATUTORY  CONSTRUCTION  - - Requiring  the  minor  defendant  to  register  as  a sex 
offender  and  surrender  a blood  sample  for  the  state  DNA  data  base  does  not  violate  the 
confidentiality  requirements  of  the  Illinois  Juvenile  Court  Act. 

In  Re  J.  R.. III.  Dec. (1st  Dist.,  No.  1-01-2318,  June  27,  2003)  Sex  Offender 

Registration  - - Affirmed. 

Justice  O’Mara-Frossard  delivered  the  Opinion  of  the  unanimous  Court. 
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ISSUE:  Does  the  requirement  that  a sex  offender  register  with  the  police  apply  to  a 

juvenile  offender? 

ANSWER:  Yes. 

ISSUE:  Does  such  a statute  violate  the  minor’s  constitutional  rights? 

ANSWER:  No. 

FACTS:  The  defendant  in  this  case  was  accused  of  sexually  abusing  a 12  year-old-girl. 
Based  upon  this  conduct,  a juvenile  delinquency  petition  was  filed  against  the  juvenile 
defendant.  The  defendant  admitted  his  conduct  and  after  a stipulated  bench  trial,  the  trial 
court  entered  a finding  of  delinquency  and  ordered  the  minor  to  serve  two  years’  probation 
and  thirty  days  in  a juvenile  detention  center.  Additionally,  the  minor  was  ordered  to 
undergo  therapy  and  sex  offender  evaluation.  He  was  also  ordered  to  have  no  contact  with 
children  under  12  years  of  age.  Finally,  the  trial  court  considered  whether  the  defendant 
would  be  required  to  register  as  a child  sex  offender.  After  a thorough  examination  of  the 
appropriate  statutes,  the  trial  court  concluded  that  the  defendant  must  so  register  and, 
additionally,  he  must  provide  a DNA  sample  to  the  authorities  so  that  his  DNA  could  be 
added  to  the  People’s  list  of  registered  sex  offenders.  From  this  order  the  defendant 
brought  an  appeal  before  the  appellate  court. 

ARGUMENT:  The  defendant  argued  that  as  a minor,  he  did  not  qualify  as  a sex  offender. 
Specifically,  the  defendant  argued  that  as  applied  to  him,  a minor,  the  Sex  Offender  and 
Child  Murderer  Community  Notification  Law  and  the  Sex  Offender  Registration  Act  violated 
both  substantive  and  procedural  due  process. 

OPINION:  The  appellate  court  rejected  the  arguments  of  the  defendant  and  affirmed  his 
adjudication  of  delinquency  for  the  offense  of  criminal  sexual  abuse.  The  Court  also 
affirmed  the  trial  court’s  ruling  that  the  defendant  was  required  to  register  as  a sex  offender 
under  the  Sex  Offender  Registration  Act  and  to  provide  a blood  specimen  under  section 
5-4-3  of  the  Unified  Code  of  Corrections  even  though  he  was  a minor.  Specifically,  the 
appellate  court  ruled  that  the  defendant  does  qualify  as  a “sex  offender”  subject  to  the 
registration  requirements  of  the  Registration  Act.  Further,  the  Court  held  that  the  defendant 
failed  to  establish  that  the  application  of  the  Registration  and  Notification  Laws  to  him,  a 
minor,  violated  either  substantive  or  procedural  due  process.  Further,  the  Court  concluded 
that  the  defendant  also  failed  to  establish  that  the  Registration  Act  and  the  Notification  Law 
violated  the  confidentiality  requirements  of  the  Illinois  Juvenile  Court  Act. 

Justices  O’Brien  and  Gallagher  concurred. 


SEARCH  AND  SEIZURE  - - An  informant’s  tip  was  insufficient  to  give  the  police  probable 
cause  to  arrest  the  defendant  or  to  enter  into  his  home. 

SEARCH  AND  SEIZURE  - - The  defendant’s  flight  into  his  home  did  not  give  the  police 
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probable  cause  to  arrest  the  defendant  or  to  enter  into  his  home. 


SEARCH  AND  SEIZURE  - - No  exigent  circumstances  justified  the  warrantless  entry  of  the 
police  into  the  home  of  the  defendant. 

In  Re  D.  W,, III.  Dec. (1st  Dist. , No.  1-01-0696,  June  16,  2003)  Adjudication  of 

Delinquency  - - Reversed. 

Justice  O’Malley  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Did  the  police  possess  sufficient  information  to  justify  their  warrantless  entry  into 
the  defendant’s  home  and  their  arrest  of  the  defendant? 

ANSWER:  No.  The  totality  of  the  circumstances  surrounding  this  case  did  not  give  the 
police  probable  cause  to  arrest  the  defendant  or  to  warrantlessly  enter  his  home. 

FACTS:  On  October  15,  2000,  a police  officer  had  a face-to-face  meeting  with  an 

unknown  citizen  who  told  the  officer  that  a black  male  with  a large  build  was  selling  drugs 
in  front  of  a building  located  at  2629  South  Calumet  in  Chicago.  Darrien  was  the  name  of 
the  suspect.  The  officer  knew  this  “Darrien”  because  he  had  seen  him  in  the  neighborhood 
before.  In  response  to  this  information,  two  police  officers  drove  to  2629  South  Calumet 
in  order  to  investigate.  About  thirty  minutes  had  elapsed  between  the  time  the  citizen 
spoke  to  the  police  until  the  officers  arrived  at  the  scene.  As  the  officers  approached  2629 
South  Calumet,  an  apartment  building,  they  saw  several  persons  standing  in  front  of  that 
building.  The  defendant  in  this  case,  D.  W.,  was  one  of  those  persons.  The  defendant  saw 
the  officers  approach.  He  then  turned  and  ran  back  into  the  apartment  building.  The  police 
chased  him.  They  followed  the  defendant  up  a stairway  inside  of  the  building  and  into  an 
apartment.  As  the  officers  watched,  the  defendant  took  a plastic  bag  out  from  his  coat  and 
attempted  to  hide  it  under  a bed  in  a rear  bedroom  of  the  apartment.  The  police  seized  the 
bag  and  discovered  that  it  contained  1 24.2  grams  of  cocaine.  Based  upon  this  information 
the  People  filed  a delinquency  petition  against  the  juvenile  defendant. 

Prior  to  a hearing  on  the  People’s  Petition,  the  defendant  filed  a motion  to  suppress. 
In  his  motion  the  defendant  claimed  that  the  police  acted  improperly  in  entering  his 
apartment  without  first  obtaining  a search  warrant  and  then  they  illegally  placed  him  under 
arrest.  The  trial  court,  after  a hearing  on  the  defendant’s  motion,  rejected  the  defendant’s 
arguments  and  denied  his  motion.  Thereafter,  the  trial  court  adjudicated  the  defendant  a 
delinquent  and  this  appeal  followed. 

ARGUMENT:  Before  the  appellate  court  the  defendant  argued  that  his  juvenile  court  erred 
in  denying  his  motion  to  suppress  the  evidence  obtained  at  his  home  because  (1)  the 
uncorroborated  tip  received  by  the  police  from  an  unknown  citizen  failed  to  establish 
probable  cause;  and  (2)  no  exigent  circumstances  existed  to  justify  the  warrantless  entry 
into  his  home.  Conversely,  the  People  argued  that  the  “hot  pursuit”  entry  of  the  police  into 
the  defendant’s  home  was  proper  under  the  circumstances  of  this  case.  Additionally,  the 
People  argued  that  the  defendant’s  flight  from  the  police  and  additional  exigent 
circumstances  supported  the  police  entry  into  the  defendant’s  home. 
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OPINION:  Concerning  the  defendant’s  first  argument  that  the  tip  the  police  received  did 
not  provide  the  police  with  probable  cause  to  place  him  under  arrest,  the  appellate  court 
agreed  with  the  defendant.  Specifically,  the  Court  declared  that  the  substance  of  the  tip 
here  failed  to  adequately  establish  the  informant’s  veracity  or  his  basis  of  knowledge. 
Consequently,  based  on  the  insufficiency  of  the  showing  of  the  informant’s  basis  of 
knowledge  or  the  reliability  of  his  information  and  the  minimal  independent  corroboration 
of  the  anonymous  tip  by  the  police,  the  Court  concluded  that  under  the  totality  of  the 
circumstances  in  this  case,  probable  cause  to  arrest  the  defendant  clearly  did  not  exist. 

With  respect  to  the  People’s  argument  that  the  flight  of  the  defendant  constituted 
probable  cause  to  arrest  the  defendant,  the  appellate  court  chose  to  respond  by 
determining  whether  the  flight  of  the  defendant  was  an  exigent  circumstance  that  permitted 
the  police  to  make  a warrantless  entry  into  his  apartment  for  the  purpose  of  running  him 
down.  In  Illinois  the  factors  to  be  considered  relevant  to  a determination  of  exigent 
circumstances  involving  a warrantless  entry  into  a private  residence  to  effectuate  an  arrest 
include:  (1)  was  the  crime  under  investigation  recently  committed:  (2)  was  there  any 
deliberate  or  unjustified  delay  by  the  police  during  which  time  a warrant  could  have  been 
obtained;  (3)  was  a grave  offense  involved,  particularly  a crime  of  violence;  (4)  was  there 
a reasonable  belief  that  the  suspect  was  armed;  (5)  were  the  police  officers  acting  on  a 
clear  showing  of  probable  cause;  (6)  was  there  a likelihood  that  the  suspect  would  escape 
if  he  was  not  swiftly  apprehended;  (7)  was  there  a strong  reason  to  believe  the  suspect  was 
in  the  premises  to  be  entered:  and  (8)  was  the  police  entry  made  peaceably,  albeit  non- 
consensually.  After  reviewing  and  analyzing  each  of  these  factors,  the  appellate  court 
concluded  that  in  this  case  no  exigent  circumstance  existed  to  justify  the  warrantless  entry 
into  the  defendant’s  apartment  after  he  fled  from  the  police. 

Justices  Gordon  and  McNulty  concurred. 


★ ★★★★★★★★★★★★★★★★★★★ 


SECOND  DISTRICT 


STATUTORY  CONSTRUCTION  - - The  trial  court  did  not  err  by  denying  the  defendant’s 
motion  for  forensic  ballistics  testing. 

People  v.  Purslev. III.  Dec. (2nd  Dist.,  No.  2-02-0236,  June  24,  2003)  Denial  of 

Petition  for  Post-Conviction  Relief  - - Affirmed. 

Justice  Bowman  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Was  the  defendant  statutorily  entitled  to  forensic  ballistics  testing? 
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ANSWER-  No. 

FACTS:  On  April  2,  1993,  Becky  George  and  her  boyfriend,  Andy  Ascher,  were  parked 
in  front  of  her  brother's  condominium  when  a man  opened  the  driver’s  door  where  Ascher 
was  sitting.  The  man  pointed  a gun  at  them  and  demanded  money.  Becky  then  heard  two 
“noises  that  were  like  pops”  and  Ascher  slouched  down.  One  of  the  robber’s  shots  had  hit 
the  car’s  dashboard.  The  other  shot  struck  Ascher  and  killed  him. 

After  receiving  an  anonymous  tip,  the  police  searched  the  apartment  shared  by  the 
defendant  in  this  case,  Patrick  A.  Pursley  and  his  girlfriend  and  seized  a 9-millimeter 
Taurus  semi-automatic  handgun.  Based  upon  this  and  other  evidence  the  defendant  was 
charged  with  shooting  and  killing  his  victim  during  an  attempted  armed  robbery.  At  the 
defendant’s  trial,  a specialist  in  firearm  and  tool  mark  identification  for  the  Illinois  State 
Police  testified  for  the  People.  He  had  test-fired  the  gun  the  police  seized  from  the 
defendant’s  apartment  and  concluded  that  the  gun  in  question  had,  in  fact,  been  used  to 
shoot  and  kill  the  defendant’s  victim.  Conversely,  an  expert  for  the  defense  testified  that 
the  evidence  in  this  case  was  insufficient  to  positively  prove  that  the  defendant’s  gun  was 
the  same  weapon  that  was  used  to  kill  the  victim.  The  jury  believed  the  People’s  witness 
and  found  the  defendant  to  be  guilty  of  first  degree  murder  and  he  received  a sentence  of 
natural  life  imprisonment. 

Subsequently,  the  defendant  filed  a motion  for  ballistics  testing  pursuant  to  section 
116-3  of  the  Code  of  Criminal  Procedure.  Specifically,  the  defendant  argued  that  section 
116-3  permits  ballistics  testing  under  the  Integrated  Ballistics  Identification  System  (IBIS). 
The  trial  court  denied  the  defendant’s  post-conviction  petition  and  the  defendant  then 
brought  this  appeal. 

ARGUMENT:  Before  the  appellate  court,  the  defendant  argued  that  his  trial  court  erred 
in  dismissing  his  motion  for  post-conviction  relief.  Specifically,  the  defendant  argued  that 
section  1 1 6-3  should  be  construed  to  allow  for  his  requested  ballistics  testing.  Conversely, 
the  People  argued  that  the  defendant  had  failed  to  present  a prima  facie  case  that  IBIS 
testing  should  be  allowed  pursuant  to  section  116-3.  Alternatively,  the  defendant  argued 
that  if  the  People’s  argument  is,  in  fact,  correct  and  no  testing  other  than  fingerprints  and 
DNA  testing  is  authorized  pursuant  to  section  116-3,  then  that  section  violates  his  due 
process  and  equal  protection  rights  and  is,  therefore,  unconstitutional  as  it  is  applied  to  the 
defendant. 

OPINION:  The  appellate  court  rejected  the  argument  of  the  defendant  and  ruled  that  while 
it  was  clear  that  the  Illinois  Legislature  did  provide  for  fingerprint  and  forensic  DNA  testing 
pursuant  to  section  116-3,  it  could  find  nothing  in  the  language  of  that  statute  to  support  the 
defendant’s  argument  that  the  statute  was  also  intended  to  encompass  all  advances  in 
forensic  technology  and  testing,  no  matter  what  the  subject.  In  fact,  the  appellate  court 
noted  that  had  the  LegisJature  intended  to  broaden  the  scope  of  section  116-3  to  include 
different  forms  of  forensic  testing  beyond  just  fingerprinting  and  DNA  testing,  it  could  easily 
have  expressly  done  so.  However,  a close  analysis  of  that  section  led  the  appellate  court 
to  conclude  that  as  that  section  now  reads,  it  only  pertains  to  fingerprinting  and  forensic 
DNA  testing,  exactly  as  it  states. 
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Finally,  the  appellate  court  rejected  the  defendant’s  alternative  argument  that  if 
section  116-3  does  not  apply  to  other  forms  of  forensic  testing,  it  must  violate  the 
defendant’s  due  process  and  equal  protection  rights.  The  defendant  argued  that  no  rational 
reason  existed  to  treat  those  who  may  be  exonerated  by  a new  forensic  test,  such  as  a 
ballistics  test  under  IBIS,  differently  from  those  who  may  be  exonerated  through  new  DNA 
or  fingerprint  tests.  In  other  words,  the  defendant  argued  that  advances  in  fields  such  as 
ballistics  should  accrue  to  defendants  who  have  been  convicted  in  the  same  way  as 
advances  in  fingerprint  and  DNA  testing.  The  appellate  court  declared  that  in  order  to 
defeat  the  defendant’s  constitutional  challenge,  all  that  was  needed  was  one  potential 
justifiable  basis  for  the  questioned  legislation.  The  Court  declared  that  the  need  for  the 
finality  of  criminal  judgments  was  that  one  basis.  Consequently,  the  appellate  court 
rejected  the  defendant’s  constitutional  challenges  to  section  116-3  and  affirmed  the  trial 
court’s  denial  of  the  defendant’s  motion  for  additional  forensic  ballistics  testing. 

Justices  O’Malley  and  Callum  concurred. 


INDICTMENT  - - The  defendant  was  improperly  found  guilty  of  the  offense  of  money 
laundering. 

People  v.  Fields. III.  Dec. (2nd  Dist. , No.  2-02-0090,  June  17,  2003)  Money 

Laundering  - - Reversed. 

Justice  O’Malley  delivered  the  Opinion  of  the  Court. 

ISSUE:  Did  the  defendant’s  indictment  fail  to  adequately  specify  the  nature  and  the 

elements  of  the  charge  of  money  laundering? 

ANSWER:  Yes. 

FACTS:  The  defendant  in  this  case,  Rodney  Fields,  and  various  friends  purchased  two 
cars  from  a local  automotive  dealership.  Based  upon  the  method  by  which  the  defendant 
purchased  the  cars  and  various  statements  from  the  defendants  “friends”  (given  under  a 
grant  of  use  immunity),  the  defendant  was  arrested  and  charged  with  two  counts  of  money 
laundering.  The  People’s  theory  was  that  the  defendant  was  a drug  dealer  and  these  cars 
were  purchased  with  the  proceeds  of  his  drug  deals.  Specifically,  the  defendant’s 
indictments  read  as  follows:  “On  or  about  the  16th  day  of  April,  1999,  at  and  within  DuPage 
County,  Illinois,  (defendant)  committed  the  offense  of  Money  Laundering  in  that  said 
defendant  knowingly  engaged  in  a financial  transaction  in  criminally  derived  property  with 
a value  exceeding  $10,000.00  and  knew  that  the  financial  transaction  was  designed  in 
whole  or  in  part  to  conceal  the  source  of  the  criminally  derived  property  in  violation  of  720 
ILCS  5/29B-1."  The  second  count  of  the  defendant’s -indictment  was  identical  to  the  first 
count  except  that  the  date  of  the  offense  was  listed  as  the  16th  day  of  August,  1999. 

Prior  to  his  trial,  the  defendant  filed  two  motions  to  dismiss  his  indictments.  In  those 
motions  the  defendant  argued  that  the  indictments  were  pleaded  generally  and  without 
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specificity.  Consequently,  they  failed  to  properly  inform  the  defendant  of  the  offenses  of 
which  he  was  charged  and  were  insufficient  to  allow  him  to  properly  prepare  a defense. 
The  trial  court  rejected  these  arguments  and  the  defendant’s  case  proceeded  to  trial. 
Subsequently,  the  defendant  was  found  to  be  guilty  as  charged  and  from  these  convictions 
the  defendant  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  his  indictment  was  fatally  defective  because  it 
did  not  sufficiently  inform  him  of  the  criminal  offenses  of  which  he  was  charged. 
Specifically,  the  defendant  noted  that  his  indictment  mirrored  the  statutory  language  of  the 
money  laundering  offense.  According  to  the  defendant,  this  recitation  of  the  terms  of  the 
statute  was  insufficient  because  the  money  laundering  statute  only  defined  that  offense  in 
general  terms.  Those  general  terms  were  insufficient  to  inform  the  defendant  of  the  exact 
nature  of  the  charged  offenses. 

OPINION:  In  response  to  the  argument  of  the  defendant,  the  appellate  court  noted  that 
the  statute  defining  the  offense  of  Money  Laundering  provides  that  such  an  offense  is 
committed  “when  he  knowingly  engages  or  attempts  to  engage  in  a financial  transaction 
in  criminally  derived  property  with  either  the  intent  to  promote  the  carrying  on  of  the 
unlawful  activity  from  which  the  criminally  derived  property  was  obtained  or  where  he 
knows  or  reasonably  should  know  that  the  financial  transaction  is  designed  in  whole  or  in 
part  to  conceal  or  disquise  the  nature,  the  location,  the  source,  the  ownership  or  the  control 
of  the  criminally  derived  property.”  The  Court  also  noted  that  in  this  case  the  defendant’s 
indictment  followed  the  exact  wording  of  this  statute.  Consequently,  in  the  opinion  of  the 
appellate  court  it  did  not  indicate  whether  the  defendant’s  “financial  transaction”  was  the 
securing  of  a loan  to  pay  for  the  cars,  the  payment  of  the  down  payment,  the  payment  of 
the  monthly  installments,  or  a combination  of  any  or  all  of  those  activities.  As  a result,  the 
appellate  court  conclude  that  in  this  case  the  defendant  was  left  to  guess  at  which  action 
was  serving  as  the  basis  for  his  money  laundering  charges.  Thus,  the  two  key  elements 
of  the  money  laundering  offense,  the  “criminally  derived  property”  and  the  “financial 
transaction”  were  defined  in  overly  broad  and  conclusory  language.  They  did  not  properly 
apprise  the  defendant  of  his  prohibited  conduct.  Consequently,  the  appellate  court  agreed 
with  the  defendant  and  ruled  that  his  indictment,  as  it  was  written  was  fatally  defective.  For 
these  reasons,  the  appellate  court  reversed  the  defendant’s  money  laundering  conviction. 

Justices  Callum  and  Gilleran  Johnson  concurred. 


PROSECUTOR  CONDUCT  - - The  prosecutor’s  comments  in  this  case  did  not  constitute 
reversible  error. 

People  v.  Arrovo. III.  Dec. (2nd  Dist.,  No.  2-00-0498,  June  2,  2003)  First  degree 

Murder  - - Affirmed. 

Justice  Kapala  delivered  the  Opinion  of  the  unanimous  Court. 
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ISSUE:  Did  the  defendant  suffer  substantial  prejudice  as  a result  of  the  comments  of  the 
prosecutor  during  his  opening  statement? 

ANSWER:  No.  The  defendant  offered  insufficient  evidence  to  substantiate  his  argument 
of  prejudice. 

FACTS:  The  victim  in  this  case,  Jose  Soto,  was  shot  in  the  back  as  he  walked  down  a city 
street.  The  victim  died  as  a result  of  his  wounds  and  the  defendant  in  this  case,  Carlos 
Arroyo,  became  the  chief  suspect  in  that  murder.  Based  upon  an  extensive  investigation, 
the  defendant  was  arrested  and  interrogated.  He  eventually  confessed  to  the  murder. 
Based  upon  this  and  other  evidence,  the  defendant  was  charged  with  first  degree  murder. 
At  the  defendant’s  subsequent  trial,  the  defendant’s  cousin,  Diana  Zuniga  testified  and 
stated  that  a man  by  the  name  of  Juan  Salgado  actually  shot  Soto.  According  to  Zuniga, 
Salgado  was  the  chief  enforcer  for  the  Latin  Lovers  street  gang.  The  victim  was  a member 
of  the  Maniac  Latin  Disciples  street  gang.  It  just  so  happened  that  immediately  after  the 
victim’s  murder  Salgado  fled  to  Mexico  and  has  never  returned.  The  defendant’s  jury  did 
not  believe  the  defendant  and  he  was  found  to  be  guilty  of  first  degree  murder.  In  an 
unpublished  Opinion,  the  defendant’s  conviction  was  overturned  and  he  was  again  brought 
to  trial. 


During  his  opening  statement  during  the  defendant’s  second  trial,  the  prosecutor 
remarked  that  Diana  Zuniga,  an  eyewitness  who  had  testified  at  the  defendant’s  first  trial, 
was  now  serving  a 20-year  prison  sentence  for  her  part  in  the  victim’s  murder.  The  counsel 
for  the  defendant  immediately  objected  to  his  remark  and  the  trial  court  sustained  the 
defendant’s  objection.  The  prosecutor  then  informed  the  jury  that  Zuniga  had  been 
convicted  of  being  the  getaway  driver  in  this  homicide.  Again  the  defendant  immediately 
objected  and  moved  for  either  a dismissal  of  the  charge  pending  against  the  defendant  or, 
in  the  alternative,  a mistrial.  The  defendant  was  thereafter  again  convicted  of  first  degree 
murder  and  again  brought  an  appeal.  Again  the  appellate  court  reversed  the  defendant’s 
conviction  and  remanded  this  cause  for  yet  another  retrial.  Specifically,  the  appellate  court 
ruled  that  the  remark  of  the  prosecutor  concerning  the  conviction  of  a witness  for  the 
defendant  so  prejudiced  the  defendant’s  jury  that  he  was  denied  due  process. 

The  People  brought  an  appeal  from  this  decision  before  the  Illinois  Supreme  Court. 
That  court  denied  the  People’s  petition  for  leave  to  appeal  but,  under  its  supervisory 
authority,  directed  the  appellate  court  to  vacate  its  previous  opinion  and  reconsider  that 
judgement  in  light  of  the  substantial  prejudice  standard  set  forth  in  the  case  of  People  v. 
Williams.  192  III.  2d  548  (2000). 

ARGUMENT:  The  People  argued  that  the  alleged  improper  comments  of  the  prosecutor 
did  not  cause  the  defendant  in  this  case  to  suffer  substantial  prejudice  sufficient  to  justify 
the  reversal  of  his  conviction. 

OPINION:  The  appellate  court,  in  response  to  the  People’s  argument,  noted  that  it  did 
agree  with  the  trial  court  that  the  prosecutor’s  remark  that  the  witness  for  the  defendant 
(Zuniga)  was  serving  a 20-year  prison  sentence  was  improper.  Specifically,  the  Court 
noted  that  such  a statement  was  improper  because  it  disclosed  or  suggested  the  potential 
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sentence  the  defendant  would  be  facing  if  he  was,  in  fact,  convicted  of  his  charged 
offenses.  Further,  the  Court  concluded  that  had  the  witness  been  called  to  testify,  she 
might  have  been  impeached  with  her  prior  conviction.  However,  informing  the  jury  her  prior 
first  degree  murder  conviction  was  for  this  murder  would  still  have  been  improper. 
Consequently,  the  prosecutor  did  err  in  his  opening  statement  by  improperly  informing  the 
defendant’s  jury  that  Zuniga  was  currently  serving  a twenty-year  sentence  as  the  get-away 
driver  in  this  case. 

However,  the  appellate  court  also  ruled  that  notwithstanding  that  error,  the 
defendant’s  conviction  need  not  be  overturned.  The  Court  ruled  that  even  if  a prosecutorial 
comment  exceeds  the  bounds  of  proper  argument,  the  verdict  must  not  be  disturbed  unless 
it  can  be  said  that  the  remark  caused  substantial  prejudice  to  the  defendant.  After  a careful 
review  of  the  facts  and  circumstances  found  in  this  case,  the  appellate  court  determined 
that  it  could  not  conclude  that  the  comments  of  the  prosecutor  made  during  his  opening 
statement  caused  the  defendant  to  suffer  substantial  prejudice.  Consequently,  the 
appellate  court  affirmed  the  defendant’s  conviction. 

Justices  Hutchinson  and  Byrne  concurred. 


SEARCH  AND  SEIZURE  - - A search  of  the  defendant’s  car  in  a school  parking  lot  was 
reasonable. 

People  v.  Williams. III.  Dec. (2nd  Dist.,  No.  2-02-0573,  June  9,  2003) 

Suppression  of  Evidence  - - Reversed  and  Remanded. 

Justice  Bowman  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Were  the  Fourth  Amendment  rights  of  the  defendant  in  this  case  violated  when 
her  car  was  searched  while  it  was  parked  in  a school  parking  lot? 

ANSWER:  No.  The  search  was  reasonable. 

FACTS:  On  May  23,  2001,  the  defendant  in  this  case,  Michele  E.  Williams,  was  a high 
school  senior.  On  that  day  she  drove  her  car  to  school  and  parked  it  in  the  school  parking 
lot.  Shortly  after  she  arrived  at  school  the  defendant  was  called  to  the  school  Dean’s  office. 
Once  at  the  office,  the  defendant  was  informed  that  “some  illegal  activities"  were  going  on 
in  the  school  and  she  might  be  involved.  It  seems  that  the  Dean  of  the  school  had  been 
informed  by  some  students  that  a handgun  that  had  recently  been  taken  in  a burglary  was 
located  in  the  trunk  of  the  defendant’s  car.  The  authorities  then  demanded  that  the 
defendant  surrender  her  car  keys.  Additionally,  she  was  ordered  not  to  leave  the  school. 
The  defendant  gave  her  car  keys  to  the  school  authorities.  They  then  gave  those  keys  to 
the  school’s  “school  resource  officer”  (an  officer  with  the  Hinsdale  Police  Department)  and 
asked  him  and  the  school  security  officer  to  search  the  defendant’s  car  for  the  stolen 
handgun. 
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Based  upon  this  information,  the  defendant’s  car  was  searched  and  the  gun  was 
located  in  the  trunk.  No  search  warrant  was  everobtained.  Additionally,  the  defendant  was 
never  asked  to  consent  to  the  search  and  the  defendant’s  mother  expressly  stated  that  she 
did  not  want  anyone  searching  her  daughter’s  car.  Based  upon  the  discovery  of  the 
weapon,  the  defendant  was  indicted  on  charges  of  the  unlawful  use  of  weapons  and  the 
unlawful  possession  of  a firearm.  Prior  to  her  trial,  the  defendant  moved  to  suppress  the 
evidence  the  authorities  discovered  during  their  search  of  her  car.  The  trial  court,  after  a 
hearing  on  the  defendant’s  motion,  agreed  with  the  defendant  and  suppressed  all  of  the 
evidence.  The  court  ruled  that  there  was  no  consent  to  search,  and  that  there  was  no 
exigent  circumstances  present  sufficient  to  justify  a warrantless  search.  Specifically,  the 
trial  court  ruled  that  the  probable  cause  to  search  the  defendant’s  car  was  clearly  lacking 
in  this  case.  From  this  ruling  the  People  brought  this  appeal. 

ARGUMENT:  Before  the  appellate  court  the  People  argued  that  the  trial  court  committed 
reversible  error  when  it  granted  the  defendant’s  motion  to  suppress.  Specifically,  the 
People  argued  that  in  this  case  the  trial  court  used  the  wrong  standard  in  determining  the 
reasonableness  of  the  conduct  of  the  authorities.  The  People  noted  that  the  trial  court  had 
determined  that  the  authorities  lacked  sufficient  probable  cause  to  justify  their  search. 
Conversely,  the  People  argued  that  all  the  school  authorities  needed  was  sufficient 
reasonable  suspicion.  This,  in  the  opinion  of  the  People,  the  school  authorities  had. 


OPINION:  The  appellate  court  ruled  that  its  first  task  was  to  determine  whether  the  trial 
court  applied  the  appropriate  Fourth  Amendment  standard  for  determining  whether  a 
warrantless  search  was  justified.  (Either  probable  cause  or  a reasonable  suspicion)  In 
making  this  determination,  the  Court  applied  a three-part  balancing  test  for  determining 
whether  special  needs  beyond  law  enforcement  required  a departure  for  the  normal  Fourth 
Amendment  requirements  of  probable  cause  and  a warrant.  Those  three  parts  included: 
(1)  the  nature  of  the  privacy  interest  upon  which  the  search  intrudes;  (2)  the  character  of 
the  search;  and  (3)  the  nature  and  immediacy  of  the  governmental  concern  at  issue  and 
the  efficacy  of  the  mean  for  meeting  it. 

The  appellate  court  first  determined  that  while  school  children  have  privacy 
expectations  in  items  they  bring  to  school,  the  schools  have  a due  “custodial  and  tutelary 
responsibility.  More  specifically,  in  the  opinion  of  the  Court,  children  have  a lesser 
expectation  of  privacy  within  the  school  environment  than  do  members  of  the  general 
population.  Second,  the  Court  reasoned  that  the  authorities  in  this  case  had  an 
individualized  suspicion  that  the  stolen  gun  was  located  in  the  defendant’s  car.  Their 
search  was  limited  to  just  that  area.  Finally,  in  light  of  the  serious  potential  danger 
associated  with  the  presence  of  a handgun  on  school  ground,  the  school  officials  did  act, 
in  the  opinion  of  the  Court,  prudently  in  requesting  their  resource  officer  to  search  the 
defendant’s  car.  Taking  all  of  the  these  issues  together,  the  appellate  court  determined 
that  the  appropriate  standard  to  be  used  in  this  case  was  a reasonable  suspicion. 

The  appellate  court  next  considered  whether  the  search  in  this  case  was  reasonable. 
The  Court  determined  that  after  considering  all  of  the  information  the  school  authorities 
possessed  about  the  stolen  gun  and  the  defendant’s  alleged  connection  with  that  gun,  a 
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search  of  the  defendant’s  car  which  was  parked  on  school  property  was  clearly  reasonable. 
Consequently,  the  appellate  court  determined  that  the  trial  court  erred  in  granting  the 
defendant’s  motion  to  suppress. 

Justices  Hutchinson  and  Gilleran  Johnson  concurred. 


★ ★★★★★★★★★★★★★★★★★★★ 


THIRD  DISTRICT 


IMMUNITY  - - The  People’s  selective  use  of  use  immunity  is  rejected. 

People  v.  Rosenberg. III.  Dec. (3rd  Dist.,  No.  3-02-0759,  July  1 1 , 2003)  Denial 

of  Motion  to  Suppress  - - Reversed  and  Remanded. 

Justice  Lytton  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Was  the  defendant’s  denied  due  process  when  the  People  refused  to  grant  a 
wtness  for  the  defense  use  immunity? 

ANSWER:  Yes.  Under  the  circumstances  of  this  case,  such  a refusal  did  deny  the 

defendant  due  process. 

FACTS:  It  seems  that  the  defendant  in  this  case,  Adam  Rosenberg,  possessed  a large 
amount  (twenty-eight  cases)  of  ketamine,  a controlled  substance  known  as  a “date  rape” 
drug,  and  he  wanted  it  transported  from  San  Diego,  California  to  Boston,  Massachusetts. 
In  order  to  accomplish  this  task,  the  defendant  “hired”  David  Belmonte  to  do  the  job. 
Specifically,  he  paid  Belmonte  $9,000  to  drive  from  San  Diego  to  Boston  with  the  ketamine 
in  the  trunk  of  a car  that  the  defendant  had  rented.  Belmonte  accepted  the  defendant’s 
offer  and  proceeded  to  drive  across  county. 

While  traveling  through  LaSalle  County,  Belmonte  was  stopped  by  a state  trooper 
for  following  another  vehicle  too  closely.  After  giving  Belmonte  a warning,  the  trooper 
asked  for  permission  to  search  his  car.  Belmonte  consented.  However,  he  informed  the 
trooper  that  he  did  not  have  a key  to  the  trunk  of  the  car  and  the  automatic  trunk  release 
did  not  work.  In  order  to  gain  access  to  the  trunk,  the  trooper  removed  the  back  seat  of  the 
car.  Reaching  into  the  car’s  trunk  from  the  back  seat  area,  the  trooper  found  a box.  He  slit 
the  box  open  and  removed  a vial  of  ketamine.  Based  upon  this  evidence  Belmonte  was 
placed  under  arrest.  Only  then  did  Belmonte  offer  the  trooper  a key  to  the  trunk,  where  the 
rest  of  the  ketamine  was  discovered.  After  several  weeks  in  custody,  Belmonte  began  to 
cooperate  with  the  police.  He  revealed  Rosenberg’s  part  in  the  crime.  Under  a grant  of 
use  immunity,  Belmonte  testified  at  a grand  jury  hearing.  Thereafter,  the  defendant  was 
indicted  for  the  offense  of  controlled  substance  trafficking. 

Prior  to  his  trial,  the  defendant  filed  a motion  to  suppress  the  evidence  the  police 
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discovered  inside  of  the  car  he  had  rented.  He  subpoenaed  Belmonte  to  testify  at  the 
hearing  on  his  motion.  However,  Belmonte  invoked  his  Fifth  Amendment  rights  and 
refused  to  testify.  The  People  refused  to  grant  Belmonte  use  immunity  for  the  hearing. 
The  defendant  asked  the  trial  court  to  order  the  People  to  grant  Belmonte  use  immunity. 
The  trial  court  refused.  Thereafter,  as  a consequence  of  a total  lack  of  significant  evidence 
(no  testimony  from  Belmonte),  the  defendant’s  suppression  motion  was  denied. 
Subsequently,  during  the  defendant’s  trial,  the  People  again  granted  Belmonte  use 
immunity.  Again,  Belmonte  testified  against  the  defendant.  The  defendant  was  convicted 
of  controlled  substance  trafficking  and  this  appeal  followed. 

ARGUMENT:  The  defendant  argued  on  appeal  that  he  was  denied  due  process  because 
the  People  refused  to  grant  use  immunity  to  Belmonte  so  that  he  could  testify  at  the 
defendant’s  suppression  hearing.  Specifically,  the  defendant  argued  that  the  People’s 
“selective”  use  of  their  use  immunity  authority  denied  him  due  process. 

OPINION:  The  appellate  court  ruled  that  generally,  decisions  to  grant  or  not  to  grant 
immunity  to  a witness  are  left  up  to  a prosecutor.  However,  the  Court  also  noted  that  in 
certain  cases,  it  is  possible  for  the  People  to  abuse  their  power  to  grant  immunity  in  such 
a way  that  a defendant  will  find  it  difficult,  if  not  impossible,  to  effectively  and  meaningfully 
defend  against  the  People’s  case.  The  appellate  court  concluded  that  this  was  just  such 
a case.  Here,  the  prosecutor  granted  use  immunity  to  Belmonte  when  it  benefitted  him  but 
he  refused  to  do  so  when  it  may  have  been  helpful  to  the  defendant.  By  this  discriminatory 
application  of  his  use  immunity  authority,  the  prosecutor  caused  Belmonte  to  invoke  his 
Fifth  Amendment  right  notto  testify  at  the  defendant’s  suppression  hearing,  thus  frustrating 
the  defendant’s  attempt  to  gather  information  that  would  allow  him  to  mount  a defense 
against  the  seizure  of  the  illegal  drugs.  Since  Belmonte  was  the  only  witness  who  the 
defendant  could  have  called  upon  to  assist  him  in  this  task,  the  appellate  court  ruled  that 
the  conduct  of  the  prosecutor  impermissibly  “distorted”  the  fact-finding  process  in  this  case 
and  denied  the  defendant  his  due  process  right  to  fully  and  meaningfully  present  his 
defense.  In  the  opinion  of  the  appellate  court,  in  order  to  protect  the  defendant’s  right  to 
a fair  trial,  the  prosecutor  should  have  granted  Belmonte  use  immunity  for  the  purposes  of 
the  hearing  on  the  defendant’s  motion  to  suppress. 

Justices  McDade  and  Holdridge  concurred. 


REASONABLE  DOUBT  - - The  defendant  was  properly  found  guilty  of  disorderly  conduct 
based  upon  the  knowing  transmission  of  a false  report  of  the  sexual  abuse  of  a child. 

People  v.  Marcotte. III.  Dec. (3rd  Dist. , No.  3-02-0238,  April  22,  2003) 

Disorderly  Conduct  - - Affirmed. 

Justice  Holdridge  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Did  the  People  offer  sufficient  evidence  to  support  the  defendant’s  disorderly 

conduct  conviction? 
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ANSWER:  Yes. 


FACTS:  On  September  3,  1999,  an  anonymous  telephone  call  to  the  DCFS  hotline  was 
made.  The  caller  reported  that  a five-year-old  child  had  been  sexually  abused  at  the  Fortin 
Villa  Daycare  Center  in  Bourbonnais,  Illinois.  A police  detective  was  dispatched  to 
investigate  the  call.  The  child  was  interviewed  and  it  was  determined  that  no  such  abuse 
had  occurred. 

However,  during  his  investigation,  the  detective  interviewed  the  child’s  mother.  The 
mother  informed  him  of  a conversation  she  had  with  a woman  by  the  name  of  Gina 
Blanchette  in  August  of  1 999.  During  that  conversation,  Blanchette  said  that  the  defendant 
in  this  case  had  told  her  that  the  DCFS  was  investigating  Fortin  Villa  concerning  suspected 
sexual  abuse.  Based  upon  this  information  the  detective  went  to  the  defendant’s  home 
and  questioned  the  defendant  about  this  conversation.  During  this  interview  the  defendant 
denied  contacting  the  DCFS.  While  conducting  this  interview,  the  detective  noticed  that  the 
defendant,  herself,  provided  daycare  for  numerous  parents.  A “day  or  so  later”  the 
defendant  called  the  detective.  In  response  to  the  detective’s  questions,  the  defendant 
stated  that  if  a telephone  call  was  made  to  the  DCFS  from  her  house,  it  was  not  made  by 
her.  She  suggested  that  such  a call  may  have  been  made  by  Blanchette  because 
Blanchette  had  access  to  the  defendant’s  home  and  telephone  and  at  one  time  the 
defendant  had  provided  childcare  for  Blanchette.  Thereafter,  the  detective  called  the 
defendant  again.  He  told  her  that  he  had  a copy  of  her  telephone  records  which  did  show 
that  the  call  to  the  DCFS  had  been  made  from  her  home.  (In  fact,  the  telephone  records 
did  not  show  such  a call  because  “800"  numbers  could  not  be  traced.  The  detective  did  not 
obtain  a copy  of  the  DCFS  “hotline”  tape  of  the  phone  call  or  any  other  verbal  evidence  or 
telephone  documentation  pertaining  to  the  alleged  complaint  to  the  DCFS). 

During  this  second  telephone  call,  the  detective  asked  the  defendant  if  she  had,  in 
fact,  made  the  call  in  question.  According  to  the  detective,  the  defendant  responded  by 
saying,  “Yes,  I did  it.”  Based  upon  this  evidence  the  defendant  was  charged  with  a single 
count  of  disorderly  conduct.  Allegedly,  the  defendant  committed  this  offense  by  knowingly 
transmitting  a false  report  of  the  sexual  abuse  of  a child  to  the  DCFS.  Following  a bench 
trial,  the  defendant  was  found  to  be  guilty  as  charged.  She  then  brought  this  appeal  before 
the  appellate  court. 

ARGUMENT:  The  defendant  argued  that  under  the  circumstances  of  this  case  the  People 
did  not  introduce  sufficient  evidence  to  sustain  her  conviction  for  disorderly  conduct. 
Specifically,  the  defendant  argued  that  the  only  evidence  of  her  actual  guilt  introduced  by 
the  People  was  her  statement  made  to  the  investigating  officer  that  she  had,  in  fact,  made 
the  call  to  the  DCFS.  The  defendant  argued  that  the  circumstances  surrounding  that 
statement  did  clearly  show  that  it  was  not  an  admission  of  guilt.  It  was  only  a sarcastic 
remark.  Consequently,  no  evidence  was  introduced  to  support  her  conviction  on  the 
charge  of  disorderly  conduct. 

OPINION:  Concerning  the  defendant’s  argument  that  her  statement  to  the  police  was 
insufficient  to  sustain  her  conviction,  the  appellate  court  ruled  that  when  confronted  with 
conflicting  evidence,  a trier  of  fact  is  entitled  to  choose  by  the  two  versions  placed  before 
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it.  In  this  case,  the  trial  court  clearly  did  not  believe  the  defendant's  testimony. 
Consequently,  the  trial  judge,  the  trier  of  fact  during  the  defendant’s  bench  trial,  was  not 
required  to  accept  the  defendant’s  version  of  events.  Therefore,  the  defendant’s  admission 
did  properly  support  her  conviction. 

Additionally,  concerning  the  defendant’s  argument  that  the  corpus  delicti  of  her 
offense  was  not  proven  by  her  admission  alone,  the  appellate  court  noted  that  the  arresting 
officer  was  permitted  to  testify  that  the  DCFS  had  received  a report  of  the  sexual  abuse  of 
a child  concerning  Fortin  Villa.  While  this  testimony  clearly  constituted  hearsay  evidence, 
the  counsel  for  the  defendant  did  not  object  to  the  admission  of  this  testimony.  Absent 
such  an  objection,  the  evidence  was  admissible.  Therefore,  this  testimony  plus  the 
admission  of  the  defendant,  in  the  opinion  of  the  appellate  court,  was  sufficient  to  sustain 
the  corpus  delicti  of  the  defendant’s  offense. 

Finally,  with  respect  to  the  defendant’s  argument  that  she  had  not  acted  with 
knowledge  that  her  report  was  false,  the  appellate  court  noted  that  initially  the  defendant 
denied  that  she  had  made  the  call  in  question.  She  then  admitted  to  the  investigating 
officer  that  she  had  made  the  call  but  did  not  argue  that  the  call  was  made  in  good  faith. 
Finally,  while  on  the  witness  stand,  the  defendant,  when  given  an  opportunity  to  assert  a 
claim  that  she  believed  that  her  call  had  been  truthful,  the  defendant  instead  claimed  that 
her  admission  had  merely  been  a sarcastic  remark.  From  this  circumstantial  evidence,  the 
appellate  court  ruled  that  the  trial  court  could  reasonably  have  found  that  the  defendant  did, 
in  fact,  know  that  the  report  was  false  at  the  time  she  made  it. 

Consequently,  taking  all  of  the  above  arguments  into  consideration,  the  appellate 
court  determined  that  a rational  trier  of  fact  could  have  found  that  the  People  had  proven 
all  of  the  elements  of  disorderly  conduct  beyond  a reasonable  doubt.  Therefore,  the  Court 
affirmed  the  defendant’s  conviction. 

Justices  Slater  and  Lytton  concurred. 


REASONABLE  DOUBT  - - The  People  failed  to  offer  sufficient  proof  to  convict  the 
defendant  of  the  illegal  transportation  of  alcohol. 

People  v.  Miller. III.  Dec. (3rd  Dist.,  No.  3-01-0989  & 0990,  May  28,  2003) 

Illegal  Transportation  - - Reversed. 

Justice  Slater  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Was  the  defendant  in  this  case  properly  convicted  of  the  illegal  transportation  of 
alcohol? 

ANSWER:  No.  The  People  simply  introduced  insufficient  evidence  to  convince  the 

appellate  court  that  the  defendant  actually  committed  this  charged  offense. 
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FACTS:  On  the  day  in  question  two  police  officers  responded  to  the  scene  of  an  accident. 
At  the  scene,  witnesses  informed  the  police  that  a black  car,  which  was  involved  in  the 
accident,  had  left  the  area.  The  officers  immediately  left  to  look  for  the  black  car. 
Approximately  five  miles  from  the  location  of  the  accident  the  police  discovered  the  car. 
It  was  found  parked  along  a highway  and  the  driver  of  the  car  was  nowhere  to  be  seen. 
One  of  the  responding  officers  found  an  unopened  can  of  beer  inside  the  car  and  an  empty 
can  of  beer  just  outside  of  the  car  near  the  driver’s  side  door.  Thereafter,  the  black  car  was 
towed  from  the  highway. 

Less  than  two  hours  later,  the  defendant  in  this  case,  Daniel  P.  Miller,  was  found 
walking  along  the  highway  approximately  50  feet  north  of  where  the  car  had  been  located. 
According  to  the  police,  the  defendant’s  breath  smelled  of  alcohol,  his  eyes  were  red  and 
glassy  and  his  speech  was  slurred.  When  he  was  picked  up  by  the  police,  the  defendant 
asked  if  he  had  injured  anyone  in  the  accident.  The  police  then  learned  that  on  the  day 
in  question,  the  defendant’s  driver’s  license  had  been  suspended.  Based  upon  these  facts 
the  defendant  was  charged  with  aggravated  Dill,  DWS,  and  the  illegal  transportation  of 
alcoholic  liquor  in  a motor  vehicle.  Following  a bench  trial,  the  defendant  was  convicted  on 
all  counts.  This  appeal  followed. 

ARGUMENT:  Before  the  appellate  court  the  defendant  argued  that  under  the 

circumstances  of  this  case  the  People  did  not  introduce  sufficient  evidence  to  sustain  his 
conviction  for  the  offense  of  the  illegal  transportation  of  alcohol  in  a motor  vehicle. 

OPINION:  The  appellate  court,  in  response  to  the  argument  of  the  defendant,  noted  that 
the  police  found  an  empty  container  of  alcohol  near  the  driver’s  side  door  of  the  defendant’s 
car  as  well  as  an  unopened  container  inside  the  vehicle.  Since  it  was  clear  that  the 
unopened  can  of  beer  would  not  support  the  defendant’s  conviction  for  the  illegal 
transportation  of  alcohol,  the  appellate  court  concluded  that  the  open  can  had  to  constitute 
the  basis  of  the  People’s  case. 

The  appellate  court  also  noted  that  in  this  case  the  People  did  not  present  evidence 
that  the  empty  container  was  the  same  brand  of  beer  as  the  one  found  inside  the 
defendant’s  car,  or  any  other  evidence  that  would  indicate  that  the  empty  container  had 
ever  been  inside  that  vehicle.  Additionally,  the  Court  noted  that  even  if  the  can  had  at  one 
time  been  inside  the  defendant’s  car,  when  exactly  was  it  opened.  Specifically,  the 
appellate  court  ruled  that  it  may  have  been  a logical  inference  that  the  defendant 
possessed  an  open  container  of  beer  as  he  drove,  and  that  he  later  left  that  empty  can  near 
his  car  as  he  walked  away.  However,  the  Court  also  noted  that  it  was  equally  possible  that 
the  container  was  just  some  trash  that  was  found  along  the  roadside  near  the  defendant’s 
car.  It  was  equally  possible  that  the  defendant  did  not  open  that  can  until  after  he  exited 
his  car. 

Consequently,  the  appellate  court  ruled  that  while  the  evidence  introduced  in  this 
case  might  have  permitted  an  inference  that  the  defendant  transported  the  open  container 
in  his  car,  there  were  just  too  many  uncertainties  also  present.  The  People  have  the 
burden  of  proving  the  defendant  guilty  of  the  charged  offense  beyond  a reasonable  doubt. 
The  uncertainties  left  in  this  case  after  the  People  concluded  their  case  did,  in  the  opinion 
of  the  appellate  court,  prevent  the  People  from  sustaining  their  burden.  Therefore,  the 
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Court  reversed  the  defendant’s  conviction  for  the  illegal  transportation  of  alcoholic  liquor 
in  a motor  vehicle. 

Justices  Lytton  and  Schmidt  concurred. 


******************** 


FOURTH  DISTRICT 


ADMISSIONS  - - The  defendant’s  statements  were  not  taken  in  violation  of  his  Fifth  and 
Sixth  Amendment  rights. 

People  v.  Graham. III.  Dec. (4th  Dist. , No.  4-01-0550,  June  20,  2003)  First 

degree  Murder  - - Affirmed. 

Justice  Steigmann  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Were  the  defendant’s  Fifth  and  Sixth  Amendment  rights  violated  during  his 

interrogation  by  the  police? 

ANSWER:  No. 

FACTS:  Eighty-one  year-old  Peter  Godels  was  killed  during  a home  invasion.  The 

defendant  in  this  case,  Henry  D.  Graham,  was  one  of  the  persons  suspected  of  committing 
the  victim’s  murder.  The  defendant,  who  was  in  the  County  Jail  on  unrelated  charges,  was 
interviewed  by  the  police.  After  being  fully  advised  of  his  Miranda  rights,  the  defendant 
waived  those  rights  and  began  to  talk  to  the  police.  At  some  point  during  this  interview,  the 
police  informed  the  defendant  and  another  suspect,  Josh  Kruger,  had  stated  that  the 
defendant  had  been  involved  in  the  murder.  In  response  to  this  information,  the  defendant 
asked  why  Kruger  was  mentioning  his  name.  The  police  responded  by  stating  that  maybe 
Kruger  was  attempting  to  “help  himself  out”  in  this  matter  by  talking  to  the  State’s  Attorney. 
When  the  defendant  asked  how  Kruger  could  help  himself  out  by  talking  to  the  State’s 
Attorney,  the  police  indicated  that  maybe  Kruger  was  trying  to  implicate  the  defendant  in 
this  crime  in  order  to  “help  himself  out.”  Based  upon  this  information  the  defendant  then 
asked  to  speak  to  the  State’s  Attorney.  The  police  then  informed  the  defendant  that  the 
State’s  Attorney  could  not  talk  to  the  defendant  “at  that  time."  The  defendant’s  interrogation 
then  continued  that  eventually  the  defendant  made  a number  of  incriminating  statements 
about  his  involvement  in  the  victim’s  death.  Based  upon  this  and  other  evidence,  the 
defendant  was  charged  with  first  degree  murder,  home  invasion,  residential  burglary,  and 
attempted  robbery. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  statements  he  had  made  to 
the  police  during  his  interrogation.  Specifically,  the  defendant  argued  that  during  his 
interrogation  the  police  had  informed  the  defendant  that  he  had  the  right  to  speak  to  an 
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attorney.  He  had  asked  to  speak  to  an  attorney,  the  State's  Attorney.  Consequently,  the 
police  had  violated  the  defendant’s  Miranda  rights  when  they  continued  to  question  him 
after  he  had  invoked  his  right  to  an  attorney.  After  a hearing  on  the  defendant’s  motion, 
the  trial  court  rejected  the  argument  of  the  defendant  and  ruled  that  he,  the  defendant, 
could  not  possibly  have  believed  that  the  State’s  Attorney  was  going  to  speak  to  him  and 
represent  his  interests  in  this  case.  Consequently,  the  trial  court  ruled  that  continuing  to 
interrogate  a suspect  after  that  suspect  requests  to  speak  to  the  prosecuting  attorney  does 
not  violate  any  constitutional  rights  that  suspect  might  possess.  Based  upon  this  ruling  the 
trial  court  denied  the  defendant’s  motion  to  suppress.  Subsequently,  the  defendant  was 
found  to  be  guilty  as  charged  and  from  those  convictions  this  appeal  followed. 

ARGUMENT:  Before  the  appellate  court  the  defendant  made  two  arguments.  First,  the 
defendant  argued  that  his  trial  court  erred  by  denying  his  motion  to  suppress  his  statements 
because  those  statements  were  elicited  in  violation  of  his  right  to  counsel  under  both  the 
Fifth  and  Sixth  Amendments. 

OPINION:  Concerning  the  defendant’s  argument  that  his  Fifth  Amendment  rights  were 
violated  by  the  police  interrogation  in  this  case,  the  appellate  court  noted  that  during  his 
interrogation  the  defendant  had  asked  to  speak  to  the  Vermilion  County  State’s  Attorney, 
in  his  capacity  as  State’s  Attorney.  It  would  seem  that  the  defendant  wanted  to  discuss  the 
possibility  that  the  State’s  Attorney  could  “help”  the  defendant  out  with  a deal  of  some  sort, 
possibly  a plea  bargain.  The  defendant  argued  that  by  requesting  to  speak  to  “an  attorney” 
(even  the  State’s  Attorney),  he  invoked  his  right  to  counsel  and  the  police  violated  his  Fifth 
Amendment  rights  by  continuing  to  interrogate  him.  The  appellate  court  responded  to  his 
argument  by  ruling  that  under  these  circumstances  the  defendant  clearly  did  not  request 
to  speak  to  the  State’s  Attorney  so  that  he  could  serve  as  the  defendant's  counsel  and 
protect  his  rights  during  his  interrogation.  Accordingly,  the  appellate  court  concluded  that 
the  defendant’s  request  to  speak  to  the  State’s  Attorney  did  not  constitute  an  invocation  of 
his  right  to  counsel  pursuant  to  the  Fifth  Amendment  and  the  defendant’s  constitutional 
rights  were  not  violated  when  the  police  ignored  his  request  and  continued  to  question  him. 

Concerning  the  defendant’s  Sixth  Amendment  argument,  the  appellate  court  noted 
that  the  defendant  specifically  argued  that  he  had  previously  retained  counsel  to  represent 
him  and,  consequently,  his  interrogation  in  this  case  violated  his  Sixth  Amendment  right  to 
have  his  counsel  present  during  any  questioning.  The  appellate  court  found  only  one  thing 
wrong  with  the  defendant’s  argument.  The  counsel  the  defendant  had  previously  retained 
was  not  retained  for  these  murder  charges.  In  fact,  the  counsel  was  retained  for  a previous 
drug  offense  of  which  the  defendant  was  charged.  Since  the  defendant’s  counsel  was  not 
retained  concerning  the  charges  for  which  the  defendant  was  undergoing  an  interrogation, 
the  appellate  court  ruled  that  the  defendant’s  Sixth  Amendment  rights  had  not  been  violated 
when  the  police  failed  to  inform  the  defendant  that  he  could  have  that  counsel  present 
during  their  questioning  and  the  police  further  failed  to  contact  the  defendant’s  retained 
counsel  and  informed  him  that  his  client  was  again  arrested  and  was  undergoing  yet 
another  interrogation. 

Justices  Cook  and  Turner  concurred. 
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EVIDENCE  - - LIDAR  evidence  is  rejected. 


OFFENSES  (Speeding)  - - The  People  failed  to  offer  sufficient  proof  to  sustain  the 
defendant’s  speeding  conviction. 

People  v.  Canulli. III.  Dec. (4th  Dist. , No.  4-01-0094,  June  30,  2003)  Speeding  - 

- Reversed. 


Justice  Myerscough  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Did  the  trial  court  correctly  rely  upon  the  LIDAR  evidence  the  People  produced 
to  support  the  defendant’s  conviction  for  speeding? 

ANSWER:  No.  Under  these  circumstances,  the  trial  court  should  have  conducted  a Frve 
hearing  before  allowing  the  LIDAR  results  into  evidence. 

FACTS:  In  June  of  2000,  the  defendant  in  this  case  received  a traffic  ticket  for  traveling 
80  miles  per  hour  in  a 65-miles  per  hour  speed  zone.  A bench  trial  was  conducted.  At  that 
trial  two  State  Police  officers  were  called  to  testify.  One  officer  testified  that  he  was 
stationed  on  a southbound  entrance  ramp  of  Interstate  55  on  the  day  in  question.  Another 
officer  was  positioned  above  the  Interstate  on  an  overpass  measuring  the  speed  of  traffic. 
That  officer  testified  that  the  device  he  had  used  to  measure  the  speed  of  traffic  as  “Lidar.” 
The  officer  testified  that  he  was  trained  and  tested  in  the  use  of  Lidar  and  had  used  that 
unit  for  four  to  five  years.  (That’s  right.  Lidar  has  been  in  use  for  a number  of  years  and 
this  is  the  first  time  anyone  has  challenged  its  use.) 

On  the  day  in  question  the  officer  testified  that  he  used  the  device  as  he  was  taught 
to  do  and  clocked  the  defendant  in  this  case,  Michael  Canulli,  going  80  miles  per  hour.  The 
defendant  immediately  objected  to  this  testimony  and  argued  that  no  proper  foundation  had 
been  laid  for  that  testimony.  The  trial  court  allowed  the  defendant’s  standing  objection  to 
such  testimony  and  the  officer  was  allowed  to  continue  his  testimony.  At  the  close  of  the 
People’s  case,  the  defendant  made  an  oral  motion  for  a directed  verdict  and  argued  that 
the  People  had  failed  to  offer  a proper  foundation  for  the  testimony  of  the  police  concerning 
the  use  of  the  Lidar  device.  Specifically,  the  defendant  argued  that  no  Illinois  trial  court  had 
ever  taken  judicial  notice  of  Lidar  or  laser  technology.  Consequently,  in  order  to  introduce 
such  testimony,  a Frve  evidentiary  hearing  was  required.  Since  the  People  had  failed  to 
request  such  a hearing,  the  Lidar  testimony  in  this  case  was  inadmissible  and  the 
defendant  should  have  been  acquitted  of  the  speeding  charge.  The  trial  court  rejected  the 
argument  of  the  defendant  and  found  the  defendant  guilty  of  speeding.  This  appeal 
followed. 

ARGUMENT:  On  appeal  the  defendant  argued  that  the  People  had  failed  to  prove  beyond 
a reasonable  doubt  that  he  had  been  speeding.  Specifically,  the  defendant  argued  that  the 
People’s  entire  case  was  predicated  upon  the  use  of  LIDAR  laser  technology  and 
equipment.  The  People  failed  to  lay  a proper  foundation  for  the  admission  of  that  type  of 
evidence,  they  failed  to  request  that  the  trial  court  take  judicial  notice  of  the  reliability  of  that 
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technology  and  they  failed  to  conduct  a Frye  hearing.  Consequently,  the  defendant  argued 
that  he  should  not  have  been  found  guilty  of  speeding. 

OPINION:  In  response  to  the  defendant’s  arguments,  the  appellate  court  ruled  that  the 
defendant  forfeited  those  arguments  by  failing  to  file  a post-conviction  motion  However, 
the  Court  ruled  that  it  would  hear  the  defendant’s  arguments  as  “plain  error”  because  the 
defendant  was  denied  a right  to  a fair  trial  if  the  trial  court  erred  in  not  conducting  a Frye 
hearing. 

With  respect  to  the  merits  of  the  defendant’s  arguments,  the  appellate  court  first 
noted  that  no  Illinois  cases  have  addressed  the  admissibility  of  the  LIDAR  laser  evidence 
used  in  this  case  to  measure  the  speed  of  the  defendant’s  car.  Further,  the  Court  ruled  that 
the  use  of  this  LIDAR  technology  was  “novel”  evidence.  Consequently,  a Frye  evidentiary 
hearing  necessary  to  determine  whether  those  instruments  were  admissible  as  a matter 
of  law.  The  appellate  court  rejected  the  People’s  attempt  to  argue  that  a previous  case 
which  dealt  with  laser  technology  did  satisfy  this  Frye  requirement  because  that  case 
occurred  in  1996,  was  conducted  at  a sentencing  hearing  after  the  defendant  in  that  case 
had  plead  guilty,  involved  different  parties,  and  involved  a laser  system  different  from 
LIDAR.  Therefore,  the  appellate  court  ruled  that  the  evidence  the  People  used  in  this  case 
was  inadmissible.  For  this  reason  insufficient  evidence  was  introduced  against  the 
defendant  to  sustain  his  conviction  and  as  a result  of  this  fact  double  jeopardy 
consideration  prevented  the  defendant’s  retrial. 

Based  upon  these  findings,  the  defendant’s  conviction  for  speeding  was  reversed 
and  the  trial  court’s  judgment  was  vacated  without  remand. 

Justices  Knecht  and  Cook  concurred. 


★ ★★★★★★★★★★★★★★★★★★★ 


FIFTH  DISTRICT 


SPEEDY  TRIAL  - - The  defendant  was  not  denied  a speedy  trial. 

TRIAL  PROCEDURE  - - The  defendant  was  not  denied  his  right  to  be  present  during  his 
trial. 

CONSTITUTIONALITY  OF  STATUTE  - - The  extended-term  statute  withstands  a 
constitutional  attack. 

JURY  INSTRUCTIONS  - - The  trial  court  properly  allowed  the  defendant’s  jury  to  consider 
a special  interrogatory. 
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People  v.  O’Quinn. III.  Dec. (5th  Dist.,  No.  5-01-0666,  May  19.  2003)  First 

degree  Murder  - - Affirmed. 

Justice  Donovan  delivered  the  Opinion  of  the  majority  of  the  Court 

ISSUE:  Did  a delay  of  three  and  one-half  years  result  in  a denial  of  the  defendant’s 

constitutional  right  to  a speedy  trial? 

ANSWER:  No.  The  delay  in  this  case  was  almost  exclusively  caused  by  the  continuances 
obtained  by  his  own  counsel. 

ISSUE:  Did  the  defendant’s  conduct  (spitting  water  on  his  jurors)  justify  his  removal  from 
the  courtroom? 

ANSWER:  Yes. 

ISSUE:  Did  the  trial  court  properly  allow  a special  interrogatory  be  given  to  the 

defendant’s  jury  concerning  the  age  of  the  defendant’s  victim? 

ANSWER:  Yes. 

FACTS:  On  October  31,  1997,  the  People  filed  an  information  charging  the  defendant, 
Chester  O’Quinn,  with  one  count  of  first  degree  murder  for  the  death  of  13-month-old 
Emmarld  Bradley.  The  defendant  filed  a demand  for  a speedy  trial  on  November  5,  1 997, 
and  on  November  1 3,  1 997,  he  was  indicted  on  three  counts  of  first  degree  murder.  Over 
the  next  3 14  years,  the  defendant’s  trial  was  continued  as  a result  of  his  defense  counsel’s 
motions  to  continue.  Eventually,  the  defendant  went  to  trial  on  April  2,  2001 . At  the  end 
of  the  defendant’s  trial,  just  prior  to  closing  arguments,  the  defendant  was  in  court  when  his 
jury  was  called  back  into  court.  As  the  jurors  filled  in,  the  defendant  spat  water  over  a 
number  of  his  jurors  and  various  courtroom  spectators.  As  a result  of  this  conduct,  the 
defendant  was  ejected  from  the  courtroom  and  transported  back  to  the  County  Jail.  He  did 
not  attend  any  of  the  rest  of  his  trial.  Thereafter,  the  defendant’s  jury  was  instructed  that 
in  addition  to  the  other  elements  of  the  offense  for  which  the  defendant  was  charged,  they 
would  also  need  to  consider  whether  the  victim  in  this  case  was  under  twelve  years  of  age. 
Under  Illinois  law,  if  a victim  of  a violent  crime  is  under  twelve  years  of  age,  a defendant 
might  be  eligible  for  an  extended-term  sentence.  However,  before  the  defendant  could 
receive  such  an  extended-term  sentence,  his  trier  of  fact  had  to  determine  beyond  a 
reasonable  the  age  of  the  victim.  In  this  case  the  defendant’s  jury  received  a “special 
interrogatory”  wherein  they  were  asked  to  determine  the  age  of  the  victim.  At  the  end  of 
the  defendant’s  trial,  his  jury  returned  a guilty  verdict  in  less  than  two  hours.  This  appeal 
followed. 

ARGUMENT:  Before  the  appellate  court  the  defendant  made  three  distinct  arguments. 
First,  the  defendant  argued  that  he  was  denied  effective  assistance  of  counsel  and  a 
speedy  trial  when  his  own  defense  counsel  continued  his  trial  for  more  than  three  and  one- 
half  years.  Second,  the  defendant  argued  that  he  was  denied  his  right  to  a fair  trial  when 
the  trial  court  removed  him  from  the  courtroom  after  he  spat  upon  a number  of  his  jurors. 
Finally,  the  defendant  argued  that  the  use  of  a special  interrogatory  to  determine  the 
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victim’s  age  constituted  a violation  of  the  constitutional  prohibition  against  ex  post  facto 
laws. 

OPINION:  Initially,  the  appellate  court  ruled  that  the  3 V2  year  delay  in  the  defendant's 

trial,  caused  by  the  counsel  for  the  defendant’s  twenty-eight  separate  requests  of  a 
continuance  (each  of  which  were  granted),  did  not  deny  the  defendant  his  constitutional 
right  to  a speedy  trial.  In  effect,  the  appellate  court  ruled  that  the  defendant  suffered  no 
substantial  prejudice  due  to  these  continuances.  Consequently,  he  was  not  denied  a fair 
trial. 


Concerning  the  defendant’s  argument  that  he  was  denied  his  right  to  be  present 
during  his  own  trial,  the  appellate  court  concluded  that  the  defendant’s  rights  had  not  been 
violated.  The  Court  reasoned  that  up  until  just  before  the  closing  arguments  in  his  case, 
the  defendant  had  been  present.  Therefore,  the  defendant  had  been  allowed  to  be  present 
during  the  majority  of  his  trial.  Further,  the  appellate  court  reasoned  that  it  was  the 
defendant’s  own  conduct  that  induced  the  trial  court  to  order  the  defendant’s  removal  from 
the  courtroom.  Under  the  circumstances  of  this  case,  the  appellate  court  refused  to  rule 
that  the  defendant’s  right  to  be  present  during  his  trial  had  been  violated. 

Finally,  with  respect  to  the  defendant’s  argument  that  the  special  interrogatory  used 
in  this  case  to  place  before  the  defendant’s  jury  the  question  of  the  victim’s  age  was  an  ex 
post  facto  application  of  a law  that  had  been  passed  after  the  commission  of  the  offense 
for  which  the  defendant  stood  trial,  the  appellate  court  rejected  the  defendant’s  argument 
and  ruled  that  under  the  circumstances  of  this  case  the  trial  court  acted  within  its  express 
authority  to  comply  with  the  mandate  of  Apprendi.  The  Court  noted  that  the  Illinois 
Legislature’s  amendment  to  section  5-5-3. 2(b)(4)(i)  (the  extended-term  sentencing 
provisions)  became  effective  two  months  before  the  defendant’s  trial.  The  defendant  then 
received  written  notice,  prior  to  his  trial,  that  the  People  intended  to  seek  an  extended-term 
sentence  based  upon  this  amended  statute.  The  appellate  court  concluded  that  because 
the  amended  statute  merely  affected  the  mode  of  procedure  by  which  the  defendant  would 
be  sentenced,  the  application  of  that  law  did  not  violate  the  provisions  against  ex  post  facto 
laws.  Further,  the  appellate  court  ruled  that  pursuant  to  Supreme  Court  Rule  451 , the  trial 
court  had  the  authority  to  use  non-pattern  jury  instructions  that  correctly  stated  the  law.  In 
the  opinion  of  the  majority  of  this  appellate  court,  the  use  of  the  special  interrogatory  in 
question  was  clearly  not  an  abuse  of  the  trial  court’s  discretion. 

Justice  Hopkins  concurred. 

Not  unexpectedly,  Justice  Kuehn  filed  a lengthy  dissent  (seventeen  pages)  opposing 
the  majority’s  resolution  of  the  retroactive  application  of  the  amended  extended-term 
sentencing  statute  and  the  majority’s  decision  on  the  speedy  trial  issue. 


SEARCH  AND  SEIZURE  - - The  Police  improperly  asked  the  defendant  questions  during 
a traffic  stop. 

People  v.  Leigh, III.  Dec. (5th  Dist.,  No.  5-02-0725,  June  26,  2003)  Denial  of 

Motion  to  Suppress  - - Reversed. 
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Justice  Chapman  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Were  the  police  authorized  in  asking  the  defendant  questions  after  he  had  been 
stopped  for  a traffic  violation? 

ANSWER:  No.  Not  under  the  circumstances  of  this  case. 

FACTS:  On  May  23,  1999,  the  defendant,  Thomas  B.  Leigh,  was  driving  to  a store  with 
his  wife  to  purchase  some  milk.  A police  officer  noticed  that  the  defendant's  pickup  truck 
had  no  rear  licence  plate  illumination  light.  The  defendant  was  pulled  over  based  upon  this 
T raffic  Code  violation.  The  arresting  officer,  deciding  to  only  issue  the  defendant  a warning 
ticket,  asked  the  defendant  to  take  a seat  in  the  police  squad  car  while  the  officer 
completed  his  paperwork.  The  defendant  complied  with  the  officer’s  demand. 

A computer  check  revealed  that  the  defendant’s  driver’s  license  was  valid.  However, 
it  also  revealed  that  the  defendant  had  a previous  felony  conviction  for  criminal  damage  to 
property.  As  the  officer  finished  his  paperwork,  he  casually  asked  the  defendant  if  he  (the 
defendant)  had  anything  in  his  truck  that  would  cause  a police  dog  to  alert.  The  defendant 
responded  that  he  did  not  believe  that  he  had  anything  illegal  in  his  truck.  When  the  officer 
responded  that  the  defendant  did  not  seem  too  sure  of  himself,  the  defendant  admitted  that 
his  wife  was  carrying  her  “little  gun”  with  her  in  the  truck.  The  officer  then  approached  the 
defendant’s  truck  and  asked  the  defendant’s  wife  about  the  gun.  The  gun  was  in  its  holster 
under  a jacket  on  the  seat  next  to  the  defendant’s  wife.  When  asked,  the  wife  handed  the 
gun  to  the  officer,  along  with  a clip  of  ammunition  that  had  been  on  the  floorboard  of  the 
truck.  Based  upon  these  facts  the  defendant  was  placed  under  arrest  and  charged  with  the 
unlawful  possession  of  a firearm  by  a felon. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  seized  by  the  police 
and  argued  that  the  questions  asked  by  the  police  during  their  detention  of  the  defendant 
were  unreasonable  and  illegal.  The  trial  court  disagreed  with  the  defendant  and  denied  his 
motion  to  suppress.  Thereafter,  the  defendant  was  found  to  be  guilty  as  charged  and  the 
defendant  then  brought  this  appeal  before  the  appellate  court. 

ARGUMENT:  The  defendant  argued  that  the  questions  of  the  arresting  officer  about  the 
contents  of  his  truck  were  neither  related  to  the  original  purpose  of  his  stop  nor  were  they 
supported  by  an  additional  reasonable,  articulable  suspicion  of  criminal  activity. 
Consequently,  the  arresting  officer’s  questions  violated  the  defendant’s  Fourth  Amendment 
rights.  Conversely,  the  People  argued  that  the  questions  did  not  violate  the  defendant’s 
rights  because  they  did  not  unreasonably  extend  the  duration  of  the  defendant’s  stop  and 
they  did  not  impose  any  additional  unreasonable  restrictions  upon  the  defendant’s 
movement. 

OPINION:  Citing  the  recent  Illinois  Supreme  Court  case  of  People  v.  Gonzalez.  No.  92305 
(April  17,  2003),  the  appellate  court  agreed  with  the  defendant  and  ruled  that  the 
questioning  conducted  by  the  police  in  this  case  impermissibly  expanded  the  scope  of  the 
defendant’s  traffic  stop.  Specifically,  the  appellate  court  declared  that  the  police  officer’s 
questioning  of  the  defendant  changed  the  fundamental  nature  of  his  traffic  stop.  The  Court 
reasoned  that  what  essentially  began  as  a routine  traffic  stop  (whatever  that  is)  for  the 


27 


purpose  of  issuing  the  defendant  a warning  ticket  became,  through  the  police  officer  s 
questions,  an  all-encompassing  criminal  investigation.  The  Court  noted  that  the  arresting 
officer  asked  the  defendant  whether  anything  in  his  truck  would  cause  a police  dog  to  alert. 
The  implicit  threat  to  call  a canine  unit  and  the  officer’s  statement  that  the  defendant  did  not 
“sound  too  sure  of  yourself  each,  in  the  opinion  of  the  court,  increased  the  confrontational 
nature  of  the  defendant’s  stop.  Additionally,  the  Court  held  that  asking  if  there  was 
anything  in  the  defendant’s  truck  that  might  cause  a dog  to  alert  clearly  expanded  the 
scope  of  the  investigation  itself  well  beyond  the  purpose  of  a mere  traffic  stop.  The  Court 
ruled  that  in  the  absence  of  any  basis  to  believe  that  the  defendant  was  a suspect  in  a 
crime  that  had  been  committed  or  was  about  to  be  committed,  the  conduct  of  the  arresting 
officer  was  merely  a “fishing  expedition.”  Citing  Gonzalez,  the  appellate  court  declared 
that  “We  do  not  believe  that  unfettered  police  questioning  of  drivers  and  passengers  can 
be  justified  by  relying  on  the  principle  that  ‘mere  police  questioning  does  not  constitute  a 
seizure.’”  Consequently,  the  appellate  court  concluded  that  in  this  case  the  questioning  of 
the  police  officer  about  what  the  defendant  may  or  may  not  have  had  in  his  truck  exceeded 
the  permissible  scope  of  the  defendant’s  detention  and  the  trial  court  erred  in  denying  the 
defendant’s  motion  to  suppress. 


Justices  Hopkins  and  Welch  concurred. 
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ILLINOIS  SUPREME  COURT 


SEARCH  AND  SEIZURE  - - Police  questions  of  a passenger  in  a car  stopped  for  DUI  was 
unreasonable  and  evidence  obtained  as  a result  of  those  questions  are  suppressed. 

People  v.  Bunch, 111.  Dec. (111.  Sup.  Ct.,  No.  93472,  August  21, 2003)  Possession  of  Heroin 

- - Reversed  and  Remanded. 

Justice  Fitzgerald  delivered  the  Opinion  of  the  Court. 

ISSUE;  Was  it  unreasonable  for  the  police  to  ask  a passenger  in  a car  stopped  for  DUI  who  he  was 
and  where  he  was  coming  from? 

ANSWER:  Yes,  under  the  ever-growing  chain  of  cases  on  this  subject. 

FACTS:  On  the  night  in  question,  the  defendant  in  this  case  was  a passenger  in  a car  driven  by  his 
brother.  The  police  stopped  their  car  because  of  a malfunctioning  brake  light.  The  defendant’s  brother 
was  placed  under  arrest  for  failing  to  possess  a driver’s  license,  handcuffed,  and  ordered  to  step  to  the 
rear  of  his  car.  After  the  defendant’s  brother  had  been  arrested,  the  defendant  was  also  ordered  to  step 
to  the  rear  of  his  car.  Once  there,  a police  officer  shined  a flashlight  in  the  defendant’s  face  and  asked 
him  who  he  was  and  where  he  was  coming  from.  The  defendant  answered  the  officer’s  questions  and 
in  so  doing  revealed  a small  plastic  baggie  in  his  mouth.  According  to  the  police  the  baggie  contained 
a suspicious  white  powdery  substance.  The  defendant  was  then  ordered  to  spit  out  what  he  had  in  his 
mouth  and  he  obeyed  the  order  of  the  police.  The  packet  contained  heroin  and  the  defendant  was 
placed  under  arrest.  Based  upon  these  facts,  the  defendant  was  charged  with  the  unlawful  possession 
of  heroin. 

Prior  to  his  trial,  however,  the  defendant  moved  to  suppress  the  evidence  the  police  discovered 
during  their  search  of  the  defendant’s  mouth.  The  trial  court  denied  the  defendant’s  motion  and  after 
a bench  trial  the  defendant  was  found  to  be  guilty  as  charged.  The  appellate  court  disagreed  with  the 
trial  court  and  ruled  that  the  police  had  no  authority  to  continue  to  detain  the  defendant  under  these 
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circumstances  and,  therefore,  the  questions  asked  by  the  police  in  this  case  were  illegal.  From  this 
ruling  the  People  brought  this  appeal  before  the  Illinois  Supreme  Court. 

ARGUMENT:  The  People  argued  that  the  appellate  court  erred  in  finding  that  the  police  illegally 
questioned  the  defendant  under  the  circumstances  of  this  case. 

OPINION:  Citing  the  very  recent  case  of  People  v.  Gonzalez.  204  111.  2d  220  (2003),  the  Supreme 
Court  disagreed  with  the  People.  Specifically,  the  Court  in  Gonzalez  ruled  the  police,  during  a traffic 
stop,  may  ask  the  driver  or  the  passengers  of  a car  that  has  been  stopped  any  questions  they  want  if:  ( 1 ) 
they  are  directly  related  to  the  purpose  of  the  stop;  or  (2)  they  are  based  upon  independent  reasonable, 
articulable  suspicion;  or  (3)  they  don’t  unreasonably  prolong  the  suspect’s  detention  or  change  the 
fundamental  nature  of  the  stop.  In  this  case  the  Court  determined  that  the  questions  of  the  police  were 
not  directly  related  to  the  purpose  of  the  stop  and  were  not  directly  related  to  some  independent 
reasonable  suspicion  possessed  by  the  police.  Additionally,  the  Supreme  Court  ruled  that  the  questions 
themselves  unreasonably  extended  the  defendant’s  detention.  Consequently,  the  appellate  court  was 
correct  in  granting  the  defendant’s  motion  to  suppress. 

ARGUMENT:  Alternatively,  the  People  argued  that  the  stop  of  the  defendant  ended  when  the  police 
decided  to  tow  the  car  in  which  the  defendant  road.  Consequently,  according  to  the  People,  the 
interplay  between  the  police  and  the  defendant  after  that  time  was  merely  a consensual  conversation. 

OPINION:  The  Supreme  Court  also  rejected  this  argument  by  noting  that  any  reasonable  person  in 
the  position  of  the  defendant  would  not  have  felt  free  to  leave  after  the  police  started  asking  him 
questions.  Consequently,  for  purposes  of  this  case,  the  defendant  was  still  in  custody  when  he  was 
questioned  by  the  police. 

Justice  Garman  concurred  in  part  and  dissented  in  part. 

Justice  Thomas  dissented. 


SEARCH  AND  SEIZURE  - - The  Police  made  an  illegal  entry  into  the  house  where  the  defendants 
were  illegally  drinking  alcohol. 

People  v.  Koester.  et  al.. 111.  Dec. (111.  Sup.  Ct.,  No.  93628,  June  19,  2003)  Suppression  of 

Evidence  - - Affirmed. 

Justice  McLaren  delivered  the  Opinion  of  the  Court. 

ISSUE:  Did  exigent  circumstances  justify  the  police  into  the  house  where  the  defendants  were  having 
an  alcohol  party? 

ANSWER:  No.  The  police  were  unable  to  produce  sufficient  facts  to  prove  the  existence  of  exigent 
circumstances  in  this  case. 
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FACTS:  On  the  evening  in  question,  the  police  received  a 91 1 call  wherein  a female  caller  hung  up 
before  speaking  to  the  police.  A call  back  was  unsatisfactory  and  so  a police  patrol  car  was  dispatched 
to  the  location  of  the  call.  The  responding  officer  arrived  at  the  home  of  one  of  the  defendant’s  in  this 
case  and  to  the  officer  it  appeared  that  a beer  party  was  going  on  (numerous  beer  bottles  and  glasses 
were  setting  around  outside  of  the  house).  Twelve  vehicles  were  parked  around  the  house  and  a number 
of  those  cars  where  known  to  have  belonged  to  highschool  students.  Based  upon  the  91 1 call  and  the 
other  information  gathered  at  the  scene,  the  officer  knocked  on  the  door  of  the  house.  A male  who 
appeared  to  be  over  twenty-one  years  of  age  answered  the  knock.  The  individual  assured  the  officer 
that  everything  was  all  right  and  refused  to  allow  the  officer  to  enter  the  house  in  order  to  investigate. 
Confronted  with  this  situation,  the  officer  called  his  supervisor  for  further  instructions.  One-half  hour 
later  the  police  supervisor  informed  the  officer  that  due  to  the  exigent  circumstance  of  the  91 1 call,  the 
officer  did  not  need  a warrant  to  enter  the  house.  Based  upon  this  information,  the  officer  picked  up 
his  PBT  (portable  breath-analysis  test)  unit  and  entered  the  home.  Inside  numerous  underage  persons 
were  caught  in  the  act  of  illegally  consuming  alcohol.  Those  individuals  were  placed  under  arrest  and 
were  eventually  charged  with  various  Liquor  Control  Act  violations. 

Prior  to  their  trial,  the  defendants  all  moved  to  suppress  any  evidence  the  police  gathered  as  a 
result  of  their  warrantless  entry  into  the  house  in  question.  The  trial  court  granted  the  defendants' 
motions  and  ruled  that  the  police  had  illegally  entered  the  house.  Specifically,  the  court  ruled  that  the 
People  had  failed  to  prove  that  any  emergency  circumstance  existed  that  would  justify  their  warrantless 
entry.  The  People  then  filed  this  appeal. 

ARGUMENT:  Before  the  appellate  court  the  People  argued  that  the  trial  court  had  erred  in  granting 
the  defendants’  motions  to  dismiss  because  the  warrantless  and  non-consensual  entrance  into  the  house 
was  justified  due  to  exigent  circumstances. 

OPINION:  The  appellate  court  rejected  the  argument  of  the  People.  In  so  doing,  the  Court  noted  that 
exigent  circumstances  exist  if  the  police  reasonably  believe  that  an  emergency  exists  mandating 
immediate  action  to  aid  someone  in  the  home.  In  this  case  it  was  undisputed  that  the  occupier  of  the 
house  refused  to  consent  to  the  police  entry  into  his  home.  Additionally,  the  purported  belief  by  the 
police  that  an  emergency  situation  existed  was  belied  by  the  trial  record  in  this  case.  The  police  waited 
a half-hour  after  being  reassured  by  the  occupier  of  the  house  that  there  was  no  trouble  before  they 
finally  decided  to  enter  the  house  without  a warrant.  Further,  the  Court  pointedly  noted  that  when  the 
police  finally  did  enter  the  house,  they  did  not  take  with  them  an  emergency  first-aid  kit.  Rather,  they 
brought  along  their  PBT.  This  indicated  to  the  trial  and  appellate  courts  that  the  real  reason  the  police 
entered  to  house  was  to  investigate  illegal  conduct  (drinking)  and  not  to  assist  someone  in  need  of 
emergency  help.  Consequently,  the  appellate  court  affirmed  the  order  of  the  trial  court  granting  the 
defendants'  motions  to  dismiss. 

Justices  Hutchinson  and  Bowman  concurred. 
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SEARCH  AND  SEIZURE  - - Use  of  an  inadvertent  intercept  of  a cell  phone  conversation  by  a police 
scanner  to  make  a stop  did  not  violate  the  defendant’s  rights. 

People  v.  Ledesma, 111.  Dec. (111.  Sup.  Ct.,  No.  93628,  June  19,  2003)  Suppression  of 

Evidence  - - Reversed  and  Remanded. 

Justice  Garman  delivered  the  Opinion  of  the  Court. 

ISSUE;  Did  the  “vague  and  anonymous”  91 1 call  support  the  stop  of  the  defendant’s  car? 

ANSWER:  Yes.  The  police  confirmed  the  substance  of  the  call  before  they  acted. 

FACTS;  The  police  received  an  anonymous  tip  from  a 91 1 caller  who  said  that  while  listening  to  his 
police  scanner  he  had  overheard  a cell  phone  conversation  about  a “possible  drug  deal.”  The  location 
of  the  deal  was  to  be  the  parking  lot  of  a local  Aldi  store.  One  of  the  vehicles  to  be  involved  in  the  deal 
would  be  teal  colored.  Based  upon  this  tip  the  police  went  to  the  location  where  the  deal  was  to  occur. 
Once  there,  they  saw  a teal-colored  car  parked  in  the  parking  lot.  As  the  police  watched,  a second  car 
pulled  up  beside  the  teal-colored  car.  A brief  conversation  occurred  and  then  the  two  cars  drove  off 
together.  Very  shortly  thereafter,  the  two  cars  were  stopped  by  the  police  as  they  drove  along  Illinois 
Route  1. 

One  of  the  arresting  officers  asked  the  driver  of  the  teal-colored  car  if  there  were  any  illegal 
drugs  inside  of  his  car.  The  driver  said  no.  The  officer  then  asked  if  there  were  any  objections  to  his 
“taking  a look.”  The  driver  said  he  had  no  objections.  Thereafter,  a drug  detection  dog  “indicated”  the 
presence  of  drugs  and  2,200  grams  of  cannabis  was  found  in  a bag  on  the  front  passenger  floorboard. 
Cash  totaling  $5,000  was  also  found  when  the  driver  of  the  second  car  got  out  of  his  car  after  he  had 
been  placed  under  arrest  for  driving  on  a revoked  license.  A total  of  four  men,  two  in  each  car,  was 
arrested  and  charged  with  the  possession  and  delivery  of  cannabis.  However,  prior  to  their  trial,  the 
defendants  moved  to  suppress  the  evidence  seized  by  the  police  during  their  search  of  the  two  vehicles. 
The  trial  court  granted  the  defendants  motions  and  concluded  that  the  tip  in  this  case  was  insufficient 
to  justify  stopping  the  cars  in  question.  The  appellate  court  disagreed  with  the  conclusion  of  the  trial 
court  and  reversed  its  suppression  order.  This  case  was  then  brought  before  the  Illinois  Supreme  Court. 

ARGUMENT:  Before  the  Supreme  Court  the  defendant  argued  that  the  evidence  in  this  case  should 
have  been  suppressed  because  the  sole  basis  for  the  traffic  stop  was  the  “vague  and  anonymous”  91 1 
call  that  indirectly  provided  the  police  with  information  obtained  in  violation  of  state  eavesdropping 
statutes,  federal  wiretapping  legislation,  and  constitutional  protections  against  unreasonable  searches 
and  seizures. 

OPINION:  The  Supreme  Court  rejected  the  argument  by  the  defendant  and  noted  that  nothing  in  the 
trial  record  indicated  that  any  state  law  was  violated  or  that  the  tipster's  interception  of  the  conversation 
was  anything  but  inadvertent.  Further,  the  facts  related  to  in  the  tip  were  sufficiently  corroborated  by 
the  police  through  their  observations.  Furthermore,  the  Court  ruled  that  no  federal  laws  were  broken 
in  this  case.  Consequently,  the  police  correctly  acted  upon  the  contents  of  the  tip  in  conducting  their 
stop  of  the  defendant. 
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ARGUMENT:  Alternatively,  the  defendant  argued  that  the  police  lacked  sufficient  reasonable 

suspicion  when  they  stopped  the  cars  in  question.  Calling  the  tip  “vague”  and  “ambiguous”,  the 
defendant  argued  that  the  police  could  not  have  properly  stopped  him  based  upon  this  tip. 

OPINION:  The  Supreme  Court  also  rejected  this  argument  of  the  defendant  and  ruled  that  the  tip  was 
specific  in  its  various  details.  While  those  details  may  not  have,  standing  by  themselves,  been 
sufficient  to  justify  the  arrest  of  the  defendant  or  a search  warrant,  they  clearly  justified  the  forcible  stop 
of  the  defendant’s  car.  Additionally,  in  this  case  the  police  did,  in  fact,  corroborate  the  information 
they  received  in  the  tip.  The  Court  ruled  that  the  information  available  to  the  police,  coupled  with  the 
factual  corroboration  of  the  tip’s  content  and  interpreted  by  commonsense  considerations,  would  lead 
a reasonable  and  prudent  person  to  believe  that  sufficient  articulable  suspicion  had  been  established  and 
that  further  investigations  were  warranted.  Consequently,  the  stops  were  justified  under  the 
circumstances  of  this  case. 

ARGUMENT:  Finally,  the  defendant  argued  that  even  if  the  police  correctly  stopped  his  car,  their 
search  was  still  illegal. 

OPINION:  The  Supreme  Court  ruled  that  in  this  case  the  defendant  voluntarily  consented  to  a search 
of  his  car.  While  he  may  have  later  “hem-hawed  around”,  he  never  limited  or  withdrew  his  consent. 
Consequently,  the  police  were  completely  justified  in  relying  upon  the  defendant's  consent  to  conduct 
their  search. 


******************** 


FIRST  DISTRICT 


ARREST  - - The  trial  court  erred  in  finding  that  the  police  had  probable  cause  to  arrest  the  defendant 

CONFESSIONS  AND  ADMISSIONS  - - The  People  were  entitled  to  an  attenuation  hearing  under 
the  facts  of  this  case. 

People  v.  Bramlett, 111.  Dec. ( 1 st  Dist.,  No.  1 -99-3768,  June  30.  2003)  First-Degree  Murder 

- - Judgment  vacated  and  cause  remanded. 

Justice  Greiman  delivered  the  Opinion  of  the  unanimous  court. 

ISSUE:  Did  the  police  have  probable  cause  to  arrest  the  defendant? 

ANSWER:  No. 

ISSUE:  Did  the  defendant’s  illegal  arrest  mandate  the  suppression  of  his  confession? 
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ANSWER:  Not  necessarily. 


FACTS:  The  victim,  a street-gang  member,  was  shot  to  death.  The  police  picked  up  a suspect  and 
one  police  detective  began  interrogating  him.  At  relatively  the  same  time,  three  other  officers  went  to 
the  home  of  the  defendant  in  this  case,  a second  prime  suspect.  Once  at  the  defendant’s  home,  the 
police  entered  that  home,  awoke  the  defendant,  had  him  dress  and  escorted  him  outside  into  a waiting 
squad  car.  Meanwhile,  the  detective  who  was  interrogating  the  other  suspect  was  having  some  success. 
Eventually  that  suspect  gave  an  incriminating  statement  and  implicated  the  defendant  in  the  shooting. 
The  defendant  was  transported  down  to  the  police  station  where  he  underwent  hours  of  interrogation. 
The  defendant  gave  an  incriminating  statement  and  as  a consequence  of  these  facts  he  was  charged  with 
first-degree  murder. 

Prior  to  his  trial  the  defendant  filed  a motion  to  suppress  his  statement.  Specifically,  the 
defendant  argued  that  the  police  did  not  have  probable  cause  to  believe  that  he  had  committed  the 
alleged  murder  when  they  came  to  his  house  and  placed  him  under  arrest.  The  trial  court  rejected  this 
argument  and,  after  a stipulated  bench  trial,  the  defendant  was  found  guilty  as  charged.  The  defendant 
then  brought  this  appeal  before  the  appellate  court. 

ARGUMENT:  Before  the  appellate  court  the  defendant  argued  that  the  trial  court  had  erred  in 

refusing  to  grant  him  motion  to  suppress  evidence  and  to  quash  his  arrest.  The  defendant  argued  that 
the  People  simply  had  failed  to  prove  that  they  had  sufficient  probable  cause  to  arrest  the  defendant  at 
the  time  they  did  place  him  under  arrest. 

OPINION:  The  appellate  court  agreed  with  the  defendant  and  ruled  that  while  all  police  officers  are 
entitled  to  benefit  from  facts  gathered  by  any  one  police  officer,  there  must  be  some  communication 
of  those  facts  to  the  other  officers.  In  short,  the  appellate  court  stated  that  in  this  case  it  was  true  that 
the  police  detective  was  able  to  gather  sufficient  evidence  during  his  interrogation  to  sustain  the  arrest 
of  the  defendant  on  a charge  of  first-degree  murder.  However,  in  this  case  no  evidence  was  ever 
introduced  to  indicate  that  when  the  three  police  officers  actually  placed  the  defendant  under  arrest 
they  had  knowledge  of  the  information  possessed  by  the  detective.  Without  this  information  the  police 
simpiy  did  not  possess  sufficient  information  to  justify  the  arrest  of  the  defendant  and  the  trial  court 
erred  in  ruling  that  the  officers  arresting  the  defendant  did  possess  this  information. 

However,  while  it  is  true  that  a confession  gathered  as  a consequence  of  an  illegal  arrest  may 
not  be  used  against  a defendant,  that  ruling  did  not  totally  answer  the  issue  raised  in  this  case.  The 
Court  ruled  that  a confession  obtained  following  an  illegal  arrest  may,  nonetheless,  be  admissible  if  that 
confession  was  sufficiently  an  act  of  the  defendant’s  free  will  such  that  it  is  purged  of  the  primary  taint 
of  the  illegal  arrest.  In  this  case  the  appellate  court  noted  that  the  People  never  had  an  opportunity  to 
offer  evidence  that  the  primary  taint  of  the  defendant’s  illegal  arrest  had  been  purged  by  intervening 
circumstances.  These  circumstances  include:  ( 1 ) the  temporal  proximity  between  the  illegal  arrest  and 
the  confession;  (2)  the  presence  of  intervening  circumstances;  (3)  the  purpose  and  flagrancy  of  the 
police  misconduct;  and  (4)  whether  Miranda  warnings  were  given  to  the  defendant.  The  appellate  court 
also  noted  that  the  People  bear  the  burden  of  demonstrating,  by  clear  and  convincing  evidence, 
sufficient  attenuation  of  evidence  obtained  through  an  illegal  arrest.  Since  the  People  in  this  case  never 
had  an  opportunity  to  offer  such  evidence,  the  appellate  court  remanded  this  cause  back  to  the  trial 
court  so  that  such  an  attenuation  hearing  could  be  held. 
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Justices  Theis  and  Hartman  concurred. 


CONSTITUTIONALITY  OF  STATUTE  - - The  domestic  battery  statute  withstands  a constitutional 
attack. 

People  v.  Johnson, 111.  Dec. (1st  Dist.,  No.  1-02-0969.  June  30,  2003)  Aggravated  Domestic 

Battery  - - Affirmed. 

Justice  Gordon  delivered  the  Opinion  of  the  unanimous  court. 

ISSUE;  Was  the  domestic  battery  statute  unconstitutionally  vague? 

ANSWER:  No. 

FACTS:  In  the  early  morning  hours  of  May  1 8, 2001 , the  defendant  in  this  case,  Darren  Johnson,  and 
his  girlfriend,  Denise  Howard,  were  standing  at  the  intersection  of  Union  and  60th  Streets  in  Chicago. 
They  were  loudly  arguing  and  using  profanity.  Suddenly  Howard  took  an  automobile  anti-theft  device 
known  as  the  “Club”  and  started  to  smash  out  the  windows  of  the  defendant’s  car.  The  defendant 
jumped  into  his  car,  stepped  on  the  accelerator,  and  hit  Howard  with  his  car.  Howard  was  carried 
approximately  15  feet  before  she  slipped  off  and  fell  to  the  ground  near  the  passenger  side  front  tire. 
The  defendant  then  turned  his  car  around  and  drove  back  toward  Howard,  who  was  still  lying  on  the 
street.  Upon  approaching  Howard,  the  defendant  swerved  his  car  and  drove  away.  Based  upon  this 
evidence  the  defendant  was  convicted  of  aggravated  domestic  battery  and  aggravated  battery.  He 
thereafter  was  sentenced  to  one  four-year  term  of  imprisonment.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  the  domestic  battery  statute  was  unconstitutionally  vague 
due  to  the  lack  of  a definition  for  the  term  “persons  who  have  or  had  a dating  or  engagement 
relationship”  which  was  included  within  the  category  “family  or  household  members.”  Specifically, 
the  defendant  argued  that  because  the  term  “dating  or  engagement  relationship”  was  not  defined  in  the 
Criminal  Code  and  was  not  susceptible  to  a single  commonly  understood  meaning,  the  whole  statute 
must  be  unconstitutionally  vague  and  his  conviction  for  domestic  battery  must  be  reversed. 

OPINION:  The  appellate  court  first  noted  that  the  defendant  in  this  case  does  have  standing  to  raise 
the  unconstitutionality  of  the  domestic  battery  statute  as  it  was  applied  to  him.  In  so  doing,  the 
defendant’s  challenge  would  be  without  merit  if,  when  examined  in  the  light  of  the  facts  of  this  case, 
the  statute  clearly  applied  to  his  conduct.  The  Court  then  noted  that  the  defendant  himself  testified  that 
the  victim  was  his  “girlfriend.”  He  stated  that  he  had  been  “going  with”  the  victim  for  one  year  before 
this  incident,  she  visited  him  in  jail,  and  they  wrote  letters  to  each  other.  The  defendant  admitted  that 
some  of  the  letters  contained  the  sentiment  “I  love  you”  or  “love  you.”  He  also  stated  that  he  and  the 
victim  were  going  to  live  together  or  maybe  get  married  after  he  was  released  from  prison. 
Furthermore,  the  victim  testified  substantially  to  the  same  facts  as  did  the  defendant. 

In  light  of  the  testimony  of  both  the  defendant  and  the  victim,  the  appellate  court  concluded  that 
their  relationship  was  clearly  a “dating  relationship,”  which  fell  squarely  within  the  domestic  battery 
statute.  It  clearly  was  not  a casual  acquaintanceship  or  ordinary  fraternization  in  a business  or  social 
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context.  The  appellate  court  reasoned  that  because  a person  of  ordinary  intelligence  would  have 
undoubtedly  concluded  that  the  defendant’s  liaison  with  the  victim  was  a “dating  relationship,”  the 
defendant  was  provided  with  a reasonable  opportunity  to  determine  that  his  conduct  of  hitting  the 
victim  with  his  car  was  prohibited  under  the  domestic  battery  statute.  Furthermore,  the  Court 
concluded  that,  given  the  long-term,  romantic  relationship  between  the  defendant  and  victim  was 
established  by  the  defendant’s  own  testimony,  the  enforcement  of  that  statute  in  the  defendant’s  case 
was  neither  arbitrary  nor  capricious. 

Justices  O’Malley  and  Smith  concurred. 


CONSTITUTIONALITY  OF  STATUTE  - - The  Aggravated  Unlawful  Use  of  Weapons  statute 
withstands  a constitutional  attack. 

People  v.  McGee, 111.  Dec. ( 1 st  Dist.,  No.  1 -02-26,  June  30,  2003)  Aggravated  Unlawful  Use 

of  Weapons  - - Affirmed. 

Justice  Wolfson  delivered  the  Opinion  of  the  Court. 

ISSUE:  Does  the  Aggravated  Unlawful  Use  of  Weapons  statute  violate  the  Proportionate  Penalties 
clause  of  the  Illinois  Constitution? 

ANSWER:  No. 

ISSUE:  Does  the  statute  violate  the  defendant’s  substantive  due  process  rights? 

ANSWER:  No. 

FACTS:  The  defendant  in  this  case.  Marcus  McGee,  was  the  front  seat  passenger  in  a car  stopped  by 
the  police.  Under  the  defendant’s  seat  was  found  a loaded  pistol.  Based  upon  these  facts  the  defendant 
was  placed  under  arrest  and  charged  by  information  with  six  weapons  offenses.  After  the  defendant 
unsuccessfully  challenged  the  legality  of  the  seizure  of  the  firearm,  he  was  found  to  be  guilty  as 
charged  despite  his  argument  that  he  had  no  knowledge  that  the  gun  was  in  the  car.  Because  the 
defendant  had  a long  felony  record,  the  trial  court  sentenced  him  to  a mandatory  Class  X felony 
sentence  of  seven  years  in  prison  on  one  of  the  weapons  charges.  This  appeal  followed. 

ARGUMENT:  Before  the  trial  court  the  defendant  initially  argued  that  the  weapons  offense  in 

question  violated  the  proportionate  penalties  clause  of  the  Illinois  Constitution.  Specifically,  the 
defendant  argued  that  based  upon  the  whim  of  the  prosecutor,  his  conduct  in  this  case  could  have 
resulted  in  either  a felony  or  a misdemeanor  charge. 

OPINION:  The  appellate  court  rejected  the  defendant’s  argument  and  noted  that  there  are  three  ways 
to  violate  the  proportionate  penalties  clause  of  the  Illinois  Constitution.  A statute  may  be  deemed 
unconstitutionally  proportionate  if  (1 ) the  punishment  for  the  offense  is  cruel,  degrading,  or  so  wholly 
disproportionate  to  the  offense  as  to  shock  the  moral  sense  of  the  community;  (2)  if  similar  offenses 
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are  compared  and  the  conduct  that  creates  a less  serious  threat  to  the  public  health  and  safety  is 
punished  more  harshly;  or  (3)  if  identical  offenses  are  given  different  sentences.  The  appellate  court 
then  noted  that  the  aggravated  weapons  statute  in  question  contained  nine  aggravating  factors,  at  least 
one  of  which  must  be  present  for  a felony  charge  to  succeed.  Consequently,  the  appellate  court 
determined  that  the  misdemeanor  and  felony  weapons  charges  were  not  the  same.  The  more  serious 
conduct  of  the  defendant  (the  aggravated  weapons  offense)  required  by  the  aggravated  UUW  statute 
justified  the  harsher  sentence.  Therefore,  the  felony  and  misdemeanor  weapons  offenses  were  separate 
offenses  and  the  Illinois  Legislature  had  broad  power  to  prescribe  different  appropriate  penalties  for 
them.  There  were  no  disproportionate  penalties  here. 

ARGUMENT:  Alternatively,  the  defendant  argued  that  the  weapons  provisions  in  question  violate 
his  substantive  due  process  rights.  Specifically,  the  defendant  argued  that  while  the  statute  requires  the 
defendant  to  act  “knowingly”,  it  requires  no  culpable  mental  state  and,  thus,  potentially  punishes 
innocent  behavior. 

OPINION:  Citing  the  recent  case  of  People  v.  Grant.  (No.  1-01-1134,  111.  App.  Ct.,  May  22.  2003) 
the  appellate  court  rejected  the  defendant’s  argument.  Specifically,  the  court  ruled  that  it  clearly  was 
possible  for  the  defendant  to  create  various  hypothetical  situations  where  persons  might  be  subjected 
to  felony  charges  without  a culpable  mental  state.  (The  defendant  raised  two  such  situations:  a hunter 
who  in  reaction  to  an  emergency  at  home  returns  to  his  car  and  drives  home  with  his  loaded  gun  next 
to  him  and  a person  without  an  FOID  card  who  finds  a loaded  gun  on  a street  and  drives  to  the  nearest 
police  station  in  order  to  deliver  the  gun  to  the  police)  In  response  to  these  situations  the  appellate  court 
expressed  the  hope  that  prosecutorial  discretion  would  be  exercised  in  a sensible  manner.  However, 
notwithstanding  these  possible  relatively  innocense  applications  of  the  aggravated  weapons  statute,  the 
appellate  court  determined  that  penalizing  those  who  knowingly  carry  or  transport  concealed  and 
loaded  weapons  was  a rational  way  of  accomplishing  the  legislative  goal  of  improving  public  safety. 
Consequently,  the  appellate  court  ruled  that  under  the  circumstances  of  this  case,  the  defendant’s  due 
process  rights  had  not  been  violated. 

Justices  South  and  Hall  concurred. 


SEARCH  AND  SEIZURE  - - The  defendant  was  not  illegally  arrested  under  these  circumstances. 

MIRANDA  - - The  statements  of  the  defendant  in  this  case  were  voluntarily  made. 

REASONABLE  DOUBT  - - The  defendant  was  accountable  for  the  victim’s  murder. 

People  v.  Redmond. 111.  Dec. (1st  Dist.,  No.  1-01-0405,  June  30,  2003)  First-Degree  Murder 

- - Affirmed. 

Justice  O’Malley  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Did  the  trial  court  err  in  refusing  to  grant  the  defendant’s  motion  to  quash  his  arrest  and  to 
suppress  all  evidence  collected  by  the  police  during  his  interrogation? 
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ANSWER:  No 


ISSUE:  Did  the  People  prove  that  the  defendant  was  accountable  for  the  murder  of  the  victim  in  this 

case? 

ANSWER:  Yes. 

FACTS:  In  March  of  1 998  the  police  were  investigating  the  shooting  death  of  Brant  Clark  during  an 
armed  robbery.  Their  investigation  revealed  that  the  defendant  in  this  case  was  involved  in  the  murder. 
The  police  informant  told  the  police  that  the  defendant  used  a .40  caliber  semiautomatic  pistol  to  kill 
his  victim  and  that  he  keeps  that  gun  either  in  his  car  on  in  the  bedroom  of  his  sister’s  apartment,  where 
he  was  staying.  Based  upon  this  evidence  the  police  went  to  the  sister’s  apartment.  The  defendant 
stated  that  the  police  ordered  him  to  accompany  them  to  the  police  station  for  questioning.  The  police, 
however,  stated  that  they  merely  asked  the  defendant  to  come  with  them  and  he  voluntarily  agreed  to 
do  so.  After  the  defendant  was  escorted  to  a waiting  police  car,  his  bedroom  was  searched.  The  murder 
weapon  was  discovered  hidden  in  that  room.  Once  at  the  police  station  the  defendant  was  detained  for 
approximately  52  hours.  Eventually,  the  defendant  prepared  and  signed  a handwritten  statement 
wherein  he  admitted  assisting  two  other  persons  in  planning  and  executing  the  robbery  of  a drug  dealer. 
The  defendant  served  as  “security”  while  to  other  two  persons  actually  committed  the  robbery. 
Thereafter,  the  defendant  hid  the  murder  weapon  in  his  apartment  for  one  of  the  actual  shooters.  Based 
upon  this  and  other  evidence,  the  defendant  was  charged  with  first  degree  murder  based  upon 
accountability. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  the  police  seized  during  their 
search  of  his  bedroom  and  his  subsequent  statements  to  the  police.  The  trial  court  rejected  the 
defendant's  arguments  and  denied  his  motions  to  quash  his  arrest  and  to  suppress  evidence.  Thereafter, 
a jury  found  the  defendant  guilty  of  first-degree  murder  based  upon  accountability.  This  appeal 

followed. 

ARGUMENT:  Before  the  appellate  court,  the  defendant  raised  four  arguments.  These  were:  (1 ) the 
trial  court  erred  in  finding  that  he  voluntarily  consented  to  leave  his  apartment  and  accompany  the 
police;  (2)  the  police  did  not  have  probable  cause  to  place  him  under  arrest  after  they  discovered  a 
handgun  in  his  room;  (3)  he  did  not  voluntarily  give  a written  statement  to  the  police  after  being  held 
for  52  hours  and  undergoing  14  interrogations;  and,  (4)  the  People  did  not  prove  him  guilty  of  first- 
degree  murder  based  upon  accountability. 

OPINION:  Concerning  the  defendant’s  argument  that  he  had  not  voluntarily  accompanied  the  police 
and  that  he  was  arrested  when  the  police  escorted  him  out  of  his  apartment  and  placed  him  in  the  back 
of  their  squad  car,  the  appellate  court  ruled  that  conflicting  evidence  was  introduced  by  both  sides  in 
this  case.  However,  after  reviewing  all  of  the  evidence  introduced  by  both  parties,  the  appellate  court 
held  that  the  decision  of  the  trial  court  rejecting  the  defendant’s  arguments  was  not  against  the  manifest 
weight  of  the  evidence.  Consequently,  those  decisions  were  affirmed.  (In  effect,  the  appellate  court 
deferred  to  the  reasoning  of  the  trial  court.  This  illustrates  how  very  important  it  is  too  win  on  the  trial 
level.) 
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With  respect  to  the  defendant’s  argument  that  the  police  had  no  probable  cause  to  arrest  him 
after  they  discovered  his  handgun,  appellate  court  disagreed  with  the  defendant.  Specifically,  the 
defendant  argued  that  no  probable  cause  existed  because  “the  only  person  alleging  that  the  gun  was  used 
in  the  murder  was  a ‘lying,  thrice  convicted  felon  and  gang  member  with  23  arrests  and  a strong  motive 
to  save  his  own  skin  by  placing  full  responsibility  for  the  crime  on  (the  defendant)’  (Interestingly 
enough,  the  defendant  failed  to  mention  that  this  thrice  convicted  lying  felon  also  happened  to  be  the 
defendant’s  cousin.)  The  appellate  court  flatly  denied  this  argument  and  ruled  that  after  considering 
all  of  the  information  known  to  the  police  at  the  time  they  discovered  the  gun,  they  clearly  had  sufficient 
probable  cause  to  justify  the  defendant’s  arrest. 

Concerning  the  defendant’s  argument  that  the  circumstances  surrounding  his  interrogation  and 
confession  rendered  that  confession  involuntary,  the  appellate  court  noted  that  the  trial  court  took  into 
consideration  all  of  the  facts  noted  by  the  defendant  and  still  ruled  in  favor  of  the  People.  The  appellate 
court  refused  to  disturb  the  decision  of  the  trial  court. 

Finally,  with  respect  to  the  defendant’s  argument  that  he  was  not  properly  found  guilty  of  first- 
degree  murder  based  on  accountability,  the  appellate  court,  again  agreeing  with  the  trial  court, 
concluded  that  the  defendant  did  share  a “common  criminal  design”  with  the  individual  who  committed 
the  murder,  i.e.,  to  commit  an  armed  robbery.  To  reach  this  decision,  the  appellate  court  ruled  that  the 
defendant  was  more  than  merely  present  at  the  scene  of  the  robbery.  He  actually  planned  it. 
Accordingly,  the  defendant  was  properly  found  to  be  accountable  for  the  murder  of  the  victim,  which 
resulted  directly  from  the  planned  robbery. 

Justices  Gordon  and  Smith  concurred. 


★ ★★★★★★★★★★★★★★★★★★★ 


SECOND  DISTRICT 


EVIDENCE  - - The  People  were  not  required  to  reveal  the  name  of  their  confidential  informant. 

People  v.  Rose. 111.  Dec. (2nd  Dist.,  No.  2-02-0420,  July  29,  2003)  Dismissal  of  charges  - - 

Reversed  and  remanded. 

Justice  Bowman  delivered  the  Opinion  of  the  unanimous  court. 

ISSUE:  Did  the  trial  court  properly  dismiss  the  defendant’s  charges  based  upon  the  People’s  refusal 
to  disclose  the  name  of  their  confidential  informant. 

ANSWER:  No. 

FACTS:  The  defendant  in  this  case  was  indicted  on  two  counts  of  possession  with  intent  to  deliver 

a controlled  substance  and  controlled  substance  trafficking.  During  discovery,  the  defendant  asked  the 
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People  to  supply  the  name  of  its  confidential  informant.  In  their  response,  the  People  argued  that  such 
disclosure  was  not  required  because  the  informant  merely  supplied  the  investigating  agent  with  the 
defendant’s  pager  number  and  was  not  further  involved  in  transactions  that  led  to  the  defendant’s  arrest. 
In  fact,  the  People’s  confidential  informant  was  not  present  when  the  defendant  was  placed  under  arrest. 
The  counsel  for  the  defendant  indicated  that  he  was  investigating  whether  his  client  had  been  entrapped 
and  he  needed  the  name  of  the  People’s  informant  to  further  that  investigation.  The  trial  court  then 
ordered  the  People  to  disclose  to  the  court  the  name  of  their  informant  and,  after  an  in  camera  review 
of  the  information  supplied  by  both  parties,  the  court  would  decide  whether  to  disclose  the  informant's 
name.  The  prosecutor  objected  to  this  proposed  procedure  and  argued  that  the  defendant  was  merely 
engaged  in  a “fishing  expedition”  that  did  not  warrant  the  People  giving  up  their  privilege  against 
disclosing  the  informant’s  identity.  The  counsel  for  the  defendant  then  moved  to  dismiss  the  indictment 
pending  against  the  defendant  and  the  trial  court  granted  the  defendant’s  motion.  This  ruling  brought 
an  appeal  by  the  People. 

ARGUMENT:  The  People  argued  that  the  trial  court  erred  by  dismissing  the  charges  against  the 

defendant.  According  to  the  People,  the  informant’s  identity  was  presumptively  privileged  unless  a 
defendant  can  establish  that  he  is  unable  to  prepare  his  defense  without  that  informant.  The  defendant's 
vague  reference  to  a possible  entrapment  defense  was  clearly  insufficient  to  overcome  this  privilege. 

OPINION:  The  appellate  court  ruled  that  a trial  court  has  the  inherent  authority  to  dismiss  an 

indictment  when  the  failure  to  do  so  would  result  in  a deprivation  of  due  process  or  a miscarriage  of 
justice.  However,  the  defendant  has  the  burden  of  showing  that  any  such  disclosure  of  the  informant’s 
identity  was  necessary  to  prepare  his  defense.  In  this  case,  the  prosecutor  repeatedly  asserted  that  the 
informant  was  merely  a tipster  who  had  no  further  involvement  in  the  criminal  transactions.  The 
defendant  countered  this  assertion  only  with  some  vague  speculation  about  a potential  entrapment. 
According  to  the  appellate  court,  the  defendant  was  merely  engaging  in  a fishing  expedition  in  the  hope 
of  discovering  some  kind  of  defense.  The  defendant  simply  failed  to  meet  his  burden  of  showing  the 
necessity  of  discovering  the  informant’s  name.  Consequently,  the  trial  court  erred  in  dismissing  the 
charges  filed  against  the  defendant  as  a penalty  for  the  People’s  unwillingness  to  do  what  they  did  not 
have  to  do;  reveal  the  name  of  their  confidential  informant. 

Justices  Callum  and  Grometer  concurred. 


INFORMATION  - - The  failure  to  allege  and  prove  that  the  victim  was  a household  or  family  member 
results  in  the  vacation  of  a Class  2 Felony  sentence. 

People  v.  DeBord, 111.  Dec. (2nd  Dist,  No.  2-02-0226,  July  29,  2003)  Involuntary 

Manslaughter  - - Reversed  and  Remanded. 

Justice  Byrne  delivered  the  Opinion  of  the  Court. 

ISSUE:  Was  the  defendant  properly  convicted  of  an  aggravated  form  of  involuntary  manslaughter  based 
upon  the  fact  that  the  victim  was  a family  or  household  member 
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ANSWER:  No.  The  People’s  charging  instrument  did  not  allege  that  fact  and  the  defendant’s  jury 
did  not  decide  that  issue. 


FACTS:  The  defendant  was  babysitting  his  girlfriend’s  two-month-old  baby  boy.  The  baby  died  and 
91 1 was  called.  At  first,  the  defendant  explained  to  the  police  that  he  had  simply  discovered  that  the 
baby  was  not  breathing  and  was  unresponsive  while  he  slept  in  his  bassinet.  However,  this  explanation 
did  not  account  for  the  bruises  discovered  on  the  body  of  the  baby.  When  confronted  with  these  facts, 
the  defendant  changed  his  story  and  admitted  that  he  had  accidently  hit  the  baby’s  head  on  the  coffee 
table  while  he  was  reaching  for  a container  of  water.  When  the  police  expressed  skepticism  concerning 
this  latest  story,  the  defendant  finally  admitted  that  he  had  slammed  the  baby  to  the  floor  while  in  a fit 
of  rage. 


Based  upon  this  confession  and  other  evidence,  the  defendant  was  charged  by  information  with 
first-degree  murder,  involuntary  manslaughter  of  a family  or  household  member  and  aggravated  battery 
of  a child.  Thereafter,  the  same  charges  were  filed  by  indictment.  Eventually,  (for  some  reason 
unstated  in  this  Opinion)  a superceding  indictment  was  filed  which  contained  only  two  counts  of  first- 
degree  murder.  No  mention  was  made  in  those  final  charges  of  any  family  relationship  between  the 
defendant  and  his  victim.  Still  later,  one  of  the  murder  charges  was  dismissed  and  the  defendant  went 
to  trial  based  upon  one  count  of  first  degree  murder.  This  sole  remaining  charge  identified  the  victim 
only  as  a “two-month-old”  child.  After  the  defendant’s  jury  found  him  to  be  guilty  of  involuntary 
manslaughter  of  a person  under  12  years  of  age,  a Class  3 felony.  However,  the  trial  court  declared  that 
the  defendant  had  been  convicted  of  a Class  2 felony  based  upon  the  fact  that  the  victim  and  the 
defendant  were  members  of  the  same  household.  The  People  recommended  a fourteen-year  sentence 
but  the  trial  judge,  after  noting  the  defendant’s  “sparse”  criminal  history,  sentenced  the  defendant  to 
a term  of  ten  years’  imprisonment.  From  this  sentence  the  defendant  brought  an  appeal. 

ARGUMENT:  The  defendant  argued  that  he  was  improperly  sentenced  as  a Class  2 felon  because  he 
was  never  charged  with  reckless  homicide  of  a family  or  household  member  and  the  jury  did  not  find 
that  he  was  guilty  of  that  offense  beyond  a reasonable  doubt. 

OPINION:  The  appellate  court  agreed  with  the  defendant  and  ruled  that  the  family  or  household 

members’  fact  was,  in  fact,  an  element  of  the  offense  of  involuntary  manslaughter  of  a family  or 
household  member  as  defined  by  section  9-3(f)  of  the  Criminal  Code  and  that  element  must  be 
identified  in  an  instrument  charging  the  defendant  with  criminal  conduct.  In  this  case  the  superceding 
indictment  charging  the  defendant  with  first-degree  murder  never  mentioned  whether  or  not  the  victim 
and  the  defendant  were  household  or  family  members.  It  merely  described  the  victim  as  a child  under 
the  age  of  12  years.  Without  proof  that  the  victim  was,  in  fact,  a member  of  the  defendant’s  family  or 
household,  the  trial  court  could  not  have  sentenced  the  defendant  as  a Class  2 felony  which  required  just 
such  proof.  Further,  the  Court  reasoned  that  the  involuntary  manslaughter  of  a family  or  household 
member  was  not  a lesser  included  offense  of  the  charged  first-degree  murder  because  of  the  absence  of 
any  proof  of  whether  or  not  the  victim  was  a household  or  family  member.  As  a consequence  of  this 
ruling,  the  appellate  court  remanded  this  cause  for  re-sentencing  because  it  was  unclear  whether  the  trial 
court  would  have  given  the  defendant  in  this  case  a ten-year  sentence  as  a consequence  of  his  conviction 
of  a Class  3 rather  than  a Class  2 felony. 

Justices  McLaren  and  O’Malley  concurred. 
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SEARCH  AND  SEIZURE  - - The  stop  of  the  defendant’s  car  in  this  case  was  reasonable. 


SEARCH  AND  SEIZURE  - - Police  questioning  the  defendant  concerning  possible  contraband  in  his 
car  was  proper. 

People  v.  Moore. 111.  Dec. (2nd  Dist.,  No.  2-01-1347,  June  11,  2003)  Suppression  of 

Evidence  - - Reversed  and  Remanded. 

Justice  Gilleran  Johnson  delivered  the  Opinion  of  the  Court. 

ISSUE;  Did  the  police  violate  the  defendant’s  rights  when  they  asked  him  if  he  had  any  contraband 
inside  his  car? 

ANSWER:  No.  The  police  had  sufficient  justification  for  asking  their  questions. 

FACTS:  The  police  stopped  the  car  the  defendant  was  driving  because  he  was  seen  driving  south  in 
the  northbound  lane  at  a high  rate  of  speed.  The  car  in  question  contained  four  passengers  in  addition 
to  the  car's  driver.  To  the  arresting  officer  the  defendant’s  speech  appeared  to  be  nervous  and  he 
appeared  to  be  shaking.  While  the  defendant  had  absolutely  no  identification  upon  his  person,  he  was 
able  to  give  the  arresting  officer  his  name  and  date  of  birth.  While  the  officer  was  checking  out  this 
information,  he  saw  what  he  believed  to  be  “furtive  movements”  going  on  inside  the  defendant’s  car. 
To  the  officer  it  appeared  that  the  passengers  inside  of  the  car  were  attempting  to  hide  something. 

Feeling  uneasy  about  the  number  of  persons  sitting  inside  the  defendant’s  car,  the  officer 
conducted  a pat-down  search  of  the  defendant  and  found  nothing.  The  officer  then  asked  the  defendant 
if  there  was  contraband  inside  of  his  car.  The  defendant  said  he  was  not  aware  of  any.  A female 
passenger  inside  the  car  then  gave  the  police  her  consent  to  search  the  car  (the  car  belonged  to  her 
parents  and  she  was  using  it  with  their  permission).  A handgun  was  then  found  under  the  front 
passenger  seat  of  the  car.  The  defendant  was  then  placed  under  arrest  and  charged  with  a weapons 
offense. 

Prior  to  his  trial  the  defendant  moved  to  suppress  the  firearm.  The  trial  court,  citing  the  case  of 
People  v.  Brownlee,  186  111.  2d  519  (1999),  granted  the  defendant’s  motion  and  ruled  that  the  furtive 
movements  of  the  passengers  inside  of  the  defendant’s  car  was  insufficient  to  justify  the  further 
detention  of  that  car.  This  appeal  followed. 

ARGUMENT:  The  People  argued  that  in  this  case  the  trial  court  erred  in  granting  the  defendant’s 
motion  based  upon  Brownlee. 

OPINION:  The  appellate  court  agreed  with  the  People  and  ruled  that  in  this  case  the  trial  court  had 
improperly  relied  upon  Brownlee  to  justify  granting  the  defendant’s  motion  to  suppress.  The  Court 
reasoned  that  in  this  case,  unlike  in  Brownlee,  the  arresting  officer  had  not  yet  completed  his  traffic  stop 
before  he  asked  for  consent  to  search  the  defendant’s  vehicle.  Consequently,  Brownlee  did  not  apply. 


However,  this  ruling  did  not  end  the  appellate  court’s  consideration  of  this  case.  The  Court 
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concluded  that  it  still  had  to  determine  whether  the  trial  court’s  suppression  order  was  ultimately  correct 
notwithstanding  its  improper  reliance  upon  Brownlee.  For  an  analysis  of  the  propriety  of  police 
questioning  during  a traffic  stop,  the  appellate  court  turned  to  the  Illinois  Supreme  Court’s  case  of 
People  v.  Gonzalez,  204  111.  2d  220  (2003).  In  Gonzalez,  the  Supreme  Court  ruled  that  any  such 
questioning  would  be  proper  if:  (1)  the  questioning  and  subsequent  search  were  reasonably  related  in 
scope  to  the  circumstances  that  justified  the  stop  in  the  first  place;  (2)  the  officer  had  a reasonable, 
articulable  suspicion  that  criminal  activity  was  taking  place;  or  (3)  the  questioning  and  search  did  not 
impermissibly  prolong  the  detention  or  change  the  fundamental  nature  of  the  stop.  While  the  appellate 
court  noted  that  all  the  People  had  to  meet  was  any  one  of  these  three  alternatives,  in  this  case  all  three 
were  met. 

First,  the  Court  determined  that  the  questions  of  the  police  about  any  potential  illegal  drugs  or 
other  contraband  in  the  defendant’s  car  was  clearly  related  to  the  purpose  of  the  original  stop  of  the 
defendant’s  car.  After  all,  the  defendant  was  stopped  while  traveling  on  the  wrong  side  of  the  road  at 
a high  rate  of  speed  late  at  night.  Additionally,  the  defendant  appeared  to  be  unusually  nervous  and 
jumpy  and  the  officer  witnessed  what  he  reasonably  believed  to  be  “furtive  movements”  inside  of  the 
defendant’s  car  after  it  had  been  stopped.  All  of  these  facts  lead  the  appellate  court  to  rule  that  the 
police  questions  concerning  possible  illegal  activity  on  the  part  of  the  defendant  were  directly  related 
to  the  purpose  of  his  original  stop. 

Second,  the  Court  ruled  that  the  furtive  movements  of  the  occupants  of  the  car  and  the  nervous 
reactions  of  the  defendant  in  this  case  did  give  the  arresting  officer  an  independent  reasonable  suspicion 
of  additional  criminal  activity  sufficient  to  justify  the  continued  detention.  Finally,  the  Court  ruled  that 
even  if  the  above  two  factors  were  not  present,  the  conduct  of  the  arresting  officer  did  not  unreasonably 
prolong  the  detention  of  the  defendant  and  it  did  not  fundamentally  change  the  nature  of  the  defendant’s 
stop.  Therefore,  the  appellate  court  ruled  that  the  trial  court  had,  in  fact,  erred  in  granting  the 
defendant’s  motion  to  dismiss. 

Justices  Callum  and  Kapala  concurred. 


******************** 


THIRD  DISTRICT 


CONSTITUTIONALITY  OF  STATUTE  - - The  Sex  Offender  and  Child  Murderer  Community 
Notification  Law  withstands  yet  another  attack. 

People  v.  Grochocki. 111.  Dec. (3rd  Dist,  No.  3-02-0196,  August  26,  2003)  Sexual  Exploitation 

of  a Child  - - Affirmed. 

Justice  Holdridge  delivered  the  Opinion  of  the  Court. 

ISSUE:  Does  the  Sex  Offender  statute  violate  the  defendant’s  right  to  privacy  under  the  Illinois 
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Constitution? 


ANSWER:  No. 

ISSUE:  Did  the  Sex  Offender  statute  create  disproportionate  penalties  and  did  it  violate  the 

defendant’s  due  process  rights? 

ANSWER:  No. 

FACTS:  The  defendant  in  this  case  stayed  overnight  in  a motel  room  with  a 1 3 -year-old  girl.  During 
that  night  the  defendant  allegedly  masturbated  in  the  presence  of  the  girl.  The  defendant  had  been 
drinking  heavily  that  night  and  while  he  admitted  being  in  the  room  with  the  victim,  he  denied  any 
knowledge  of  any  illegal  conduct  on  his  part.  The  defendant  was  thereafter  charged  with  and  found 
guilty  of  the  sexual  exploitation  of  a child.  Based  upon  this  conviction,  the  defendant  was  sentenced 
to  twelve  months  of  conditional  discharge.  Additionally,  the  defendant  was  required,  pursuant  to  the 
Sex  Offender  Registration  Act,  to  register  as  a convicted  sex  offender.  Pursuant  to  the  Sex  Offender 
and  Child  Murderer  Community  Notification  Law,  the  defendant’s  photograph  and  biographical 
information  was  published  on  the  Internet.  From  the  denial  of  his  motion  to  reconsider  his  sentence, 
the  defendant  brought  this  appeal. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  statutes  in  question  permitted  his  personal 

information  to  be  “disseminated  broadly  and  without  any  restriction.”  In  the  opinion  of  the  defendant, 
such  unbridled  scope  violated  his  Illinois  constitutional  right  to  privacy.  In  his  view,  the  dissemination 
of  information  under  these  Acts  should  be  more  “carefully  tailored  to  the  risk  of  re-offense  and  to 
specific  individuals  or  groups  likely  to  come  into  contact  with  him.  According  to  the  defendant,  he  did 
not  fit  into  one  of  these  groups. 

OPINION:  In  response  to  the  argument  of  the  defendant,  the  appellate  court  noted  that  personal 

information  about  the  defendant  was  obviously  contained  in  the  circuit  court’s  file  from  his  prosecution. 
Accordingly,  that  information  was  available  to  anyone  in  the  world.  The  Court  ruled  that  the  “Emir  of 
Kuwait”  himself  could  review  the  defendant’s  file  if  he  so  wished  because  it  was  public  property. 
Further,  the  Court  ruled  that  such  access  exists  regardless  of  whether  seekers  of  this  information  might 
come  into  contact  with  the  defendant  or  not  and  regardless  of  whether  he  would  pose  a low  risk  of 
recidivism  or  not.  Under  these  circumstances,  the  majority  of  the  appellate  court  determined  that  the 
defendant  clearly  did  not  have  a cognizable  privacy  interest  in  his  registration  information. 
Consequently,  the  release  of  that  information  over  the  Internet  or  otherwise  could  not  possibly  have 
violated  his  right  to  privacy. 

ARGUMENT:  The  defendant  next  argued  that  the  statutes  in  question  violated  the  proportionate 

penalties  clause  of  the  Illinois  constitution.  Specifically,  the  defendant  argued  that  the  wide 
dissemination  of  his  sex  offender  status  “constitutes  punishment  far  in  excess  of  the  act  for  which  he 
was  convicted. 

OPINION:  The  appellate  court  responded  to  the  argument  of  the  defendant  simply  by  noting  that  the 
dissemination  of  sex  offender  information  was  not  “punishment”  or  a “penalty.”  The  punishment  the 
defendant  received  for  his  conduct  was  12  months  of  conditional  discharge.  In  the  opinion  of  the 
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appellate  court,  the  Acts  in  question  did  not  constitute  additional  punishment,  they  provided  protection 
to  the  public  (especially  children).  Consequently,  the  broader  dissemination  of  the  defendant’s  personal 
information  could  not  have  violated  the  proportionate  penalties  clause. 

ARGUMENT:  Finally,  the  defendant  argued  that  he  was  denied  due  process  because  his  inclusion  in 
the  registry  of  sex  offenders  implied  that  he  was  currently  dangerous  and  posed  a risk  to  re-offend, 
without  giving  him  an  opportunity  to  prove  otherwise. 

OPINION:  The  appellate  court  noted  that  in  order  for  the  defendant  to  be  able  to  trigger  the  due 

process  clause,  he  must  show  that  the  Law  deprived  him  of  a protected  liberty  or  property  interest.  The 
Court  concluded  that  damage  to  a person’s  reputation  does  not  constitute  a deprivation  of  liberty  or 
property.  Consequently,  the  defendant  was  unable  to  show  that  his  due  process  rightsiiad  been  violated 
in  this  case.  In  short,  the  appellate  court  concluded  that  any  stigma  suffered  by  a sex  offender  stems 
from  his  own  criminal  acts,  not  from  the  truthful  and  accurate  compilation  and  dissemination  of  public 
information. 

Justice  Slater  concurred. 

Justice  McDade  delivered  a hugh  (27  pages)  dissenting  opinion  wherein  he  argued  that  the  Acts 
in  question  do  not  pass  constitutional  muster  in  a number  of  ways. 


CONSTITUTIONALITY  OF  STATUTE  - - The  offense  of  bringing  contraband  into  a penal 
institution  withstands  a vagueness  attack. 

JURY  INSTRUCTIONS  - - Improper  issues  instructions  in  this  case  constituted  only  harmless  error. 

SINGLE  SUBJECT  - - The  offense  of  bringing  contraband  into  a penal  institution  did  not  violate  the 
single-subject  clause  of  the  Illinois  Constitution. 

People  v.  Strickland. 111.  Dec. (3rd  Dist,  No.  3-01-0775,  June  25,  2003)  Bringing  Contraband 

into  a Penal  Institution  - - Affirmed. 

Justice  Lytton  delivered  the  Opinion  of  the  Court. 

ISSUE:  Was  the  Contraband  statute  unconstitutionally  vague? 

ANSWER:  No.  The  statute  in  question  was  written  in  such  a fashion  that  a person  of  ordinary 

intelligence  could  understand  it. 

ISSUE:  Was  the -defendant  denied  due  process  when  the -trial  court  incorrectly  instructed  his  jury 

concerning  the  issue  of  accountability? 

ANSWER:  Any  error  was  clearly  harmless  beyond  a reasonable  doubt. 
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ISSUE:  Did  the  statute  that  created  this  offense  violate  the  Illinois  Constitution’s  single-subject 

clause? 

ANSWER:  No.  A subsequent  statutory  enactment  fixed  any  such  problem. 

FACTS:  John  Shannon,  the  cousin  of  the  defendant  in  this  case,  was  being  held  on  double  homicide 
charges  in  the  County  Jail.  On  a cell  phone  hidden  inside  of  the  jail  Shannon  called  the  defendant  and 
asked  him  to  deliver  a package  to  a person  named  Melody  Burdunice,  a correctional  employee  at  the 
jail.  The  defendant  did  as  he  was  instructed  and  picked  up  a tissue  box  and  delivered  it  to  Burdunice. 
Burdunice  then  informed  the  defendant  that  the  box  was  too  large  to  sneak  into  the  jail.  Shannon  then 
ordered  the  defendant  place  the  contents  of  the  tissue  box  in  a smaller  box  and  give  that  box  to 
Burdunice.  Again,  the  defendant  did  as  he  was  told.  He  took  the  firearm  he  found  inside  of  the  tissue 
box  and  placed  it  in  a smaller  video-cassette  tape  box.  This  time  Burdunice  accepted  the  new  box  from 
the  defendant.  The  next  day  a prisoner  at  the  jail  used  the  gun  delivered  inside  the  box  to  shoot  a 
correctional  officer  and  make  his  escape.  Based  upon  these  facts  the  defendant  was  arrested. 
Subsequently,  he  was  charged  with  and  convicted  of  causing  another  to  bring  contraband  into  a penal 
institution  and  aiding  an  escape.  This  appeal  followed. 

ARGUMENT:  Initially,  the  defendant  argued  that  the  statute  prohibiting  a person  from  causing 

another  to  bring  contraband  into  a prison  is  unconstitutional.  Specifically,  the  defendant  argued  that 
no  person  of  ordinary  intelligence  could  have  understood  the  meaning  of  the  phrase  “cause  another.” 
This,  in  effect,  rendered  the  statute  unconstitutionally  vague. 

OPINION:  The  appellate  court  rejected  this  argument  and  ruled  that  the  statute  in  question  indicates 
that  any  person  that  knowingly  participates  in  a transaction  which  results  in  contraband  being  brought 
into  a prison  will  be  guilty  of  a criminal  offense.  In  this  case,  the  defendant,  by  acquiring  the  gun, 
repackaging  it,  and  giving  it  to  the  correctional  employee,  played  an  essential  role  in  the  delivery  of  the 
gun  to  the  prison.  Consequently,  the  appellate  court  concluded  that  since  the  statute  in  this  case  clearly 
prohibited  the  precise  nature  of  the  defendant’s  actions,  his  vagueness  argument  had  to  be  rejected. 

ARGUMENT:  Next  the  defendant  argued  that  he  was  denied  a fair  trial  because  his  trial  court  gave 
improper  “double  accountability”  jury  instructions  that  were  not  recognized  by  Illinois  law. 

OPINION:  The  appellate  court  in  this  case  conceded  that  the  jury  instructions  given  by  the  trial  court 
in  this  case  were  improper.  However,  the  Court  also  ruled  that  this  improper  accountability  language 
in  the  issues  instructions  regarding  causing  another  to  bring  contraband  into  a penal  institution  which 
the  defendant  argued  constituted  improper  “double  accountability”  was  at  worst  harmless  error.  The 
appellate  court  reached  this  conclusion  by  noting  that  the  People  had  consistently  argued  throughout 
the  defendant's  trial  that  the  defendant  was  guilty  as  a principal,  not  as  an  accomplice.  Consequently, 
in  the  opinion  of  the  appellate  court,  the  outcome  of  the  defendant’s  trial  would  have  been  the  same  had 
these  improper  jury  instructions  not  been  given.  Therefore,  this  was  only  harmless  error. 

ARGUMENT:  Finally,  the  defendant  argued  that  the  statute  under  which  he  was  convicted  was 

unconstitutional  because  it  was  passed  in  violation  of  the  Illinois  Constitution’s  single-subject  rule. 

OPINION:  The  appellate  court  responded  to  the  argument  of  the  defendant  by  noting  that  the 
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defendant’s  argument  might  have  been  absolutely  correct  except  for  one  tiny  point.  The  offense  for 
which  the  defendant  was  convicted  no  longer  arose  out  of  the  Public  Act  that  was  attacked  by  the 
defendant.  A later  amendment,  in  the  opinion  of  the  appellate  court,  cured  any  potential  single-subject 
violation  that  may  have  been  caused  by  the  passage  of  the  original  bill.  Consequently,  the  defendant’s 
argument  was  rejected. 

Justices  Barry  and  Schmidt  concurred. 


★ ★★★★★★★★★★★★★★★★★★it 


FOURTH  DISTRICT 


COUNSEL  (Right  to)  - - The  defendant’s  right  to  counsel  was  not  violated  in  this  case. 

People  v.  Graham. 111.  Dec. (4th  Dist.,  No.  4-01-0550,  June  20,  2003)  First-Degree  Murder  - 

- Affirmed. 

Justice  Steigmann  delivered  the  Opinion  of  the  Court. 

ISSUE;  Did  the  defendant  invoke  his  right  to  counsel  when  he  asked  to  speak  to  the  State’s  Attorney? 

ANSWER:  No.  The  defendant  did  not  believe  that  the  State’s  Attorney  was  going  to  protect  his 

rights. 

ISSUE:  Was  the  defendant’s  Sixth  Amendment  right  to  counsel  violated  then  his  attorney  was  not 
informed  that  he  was  going  to  be  interrogated? 

ANSWER:  No.  That  attorney  did  not  represent  the  defendant  in  this  case.  He  represented  him  in  a 
prior  drug  case. 

FACTS:  The  defendant  was  the  prime  police  suspect  in  a home  invasion  and  first-degree  murder. 
While  he  was  in  jail  on  an  unrelated  drug  charge,  the  police  interrogated  him  about  this  murder.  When 
the  police  informed  the  defendant  his  co-defendant  was  “helping  himself’  by  talking  to  the  State’s 
Attorney,  the  defendant  asked  how  talking  to  State’s  Attorney  would  help  the  co-defendant.  The  police 
said  that  the  co-defendant  might  be  explaining  to  the  State’s  Attorney  what  happened.  With  this 
information  in  mind,  the  defendant  then  asked  to  speak  to  the  State’s  Attorney.  The  State’s  Attorney 
was  “unavailable”  to  speak  to  the  defendant.  Consequently,  the  defendant  spoke  to  the  police  and  gave 
an  incriminating  statement.  Based  upon  this  and  other  evidence,  the  defendant  was  charged  with  first- 
degree  murder, -home  invasion.-and  attempt  robbery.  Thereafter  the  defendant  was  found  guilty  and  he 
received  a 20-year  sentence  of  imprisonment.  This  appeal  followed. 


ARGUMENT:  Initially,  the  defendant  argued  that  the  trial  court  erred  by  denying  his  motion  to 
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suppress  the  statements  he  made  to  the  police  because  those  statements  were  made  after  he  had  invoked 
his  right  to  counsel.  Interestingly  enough,  the  defendant  argued  that  he  had  asked  to  speak  to  the  State’s 
Attorney.  The  State’s  Attorney  was  a licensed  attorney.  Consequently,  by  asking  to  speak  to  the  State’s 
Attorney,  he(the  defendant)  had  invoked  his  Fifth  Amendment  right  to  counsel. 

OPINION:  The  appellate  court  noted  that  the  defendant  had  asked  to  speak  to  the  State's  Attorney 
in  his  capacity  as  State’s  Attorney,  so  that  a deal  could  be  discussed.  He  had  not  requested  to  speak  to 
the  State’s  Attorney  so  that  the  State’s  Attorney  could  serve  as  his  counsel  and  protect  his  constitutional 
rights.  Accordingly,  the  appellate  court  concluded  that  the  defendant  did  not  invoke  his  right  to  counsel 
simply  by  asking  to  speak  to  the  State’s  Attorney. 

ARGUMENT:  Alternatively,  the  defendant  argued  that  he  had  been  denied  his  Sixth  Amendment 
right  to  counsel  when  he  was  interrogated  without  the  presence  of  his  attorney.  The  defendant  noted 
that  when  the  police  interrogated  him  he  was  in  jail  on  a drug  charge.  He  had  retained  counsel  on  that 
charge.  Consequently,  the  police  should  have  informed  his  counsel  in  the  drug  case  that  they  were 
going  to  interrogate  him  about  an  unrelated  murder  investigation. 

OPINION:  In  response  to  this  argument  of  the  defendant,  the  appellate  court  noted  that  the  Sixth 
Amendment  right  to  counsel  is  offense  specific.  In  this  case  the  defendant  had  retained  counsel  for  his 
drug  case  but  he  had  not  retained  counsel  for  his  murder  case.  Since  the  defendant  had  no  counsel  for 
his  murder  case,  the  police  could  have  properly  interrogated  him  concerning  that  case  without  violating 
the  defendant's  Sixth  Amendment  rights. 

Justices  Cook  and  Turner  concurred. 


OFFENSES  - - The  defendant’s  act  of  throwing  a liquid  at  a correctional  institution  officer  constituted 
an  aggravated  battery. 

People  v.  Smith. 111.  Dec. (4th  Dist.,  No.  4-02-0075,  July  30,  2003)  Aggravated  Battery  - - 

Affirmed. 

Justice  Appleton  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Was  the  defendant  “provoked”  into  committing  an  aggravated  battery? 

ANSWER:  Maybe,  but  that  did  not  excuse  her  conduct. 

FACTS:  The  victim  in  this  case  was  a correctional  employee.  (During  the  pendency  of  this  action  the 
victim  was  on  administrative  leave  from  his  job  because  he  had  been  charged  with  illegally  making  long 
distance  telephone  calls  at  the  State’s  expense.  His  job  depended  upon  the  outcome  of  these  criminal 
charges.  In  short,  the  victim  was-not  what  you  would  call  a sympathetic  witness.)  The  defendant  was 
an  inmate.  (The  defendant  was  in  prison  on  a charge  of  first-degree  murder.  In  short,  the  defendant  was 
also  not  a sympathetic  witness)  On  the  morning  in  question,  the  victim  was  delivering  breakfast  to  the 
defendant.  At  some  time  during  this  delivery  the  defendant  sprayed  the  victim  with  some  type  of 
noxious  liquid.  As  a result  of  this  conduct,  the  defendant  was  charged  with  aggravated  battery. 
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During  her  bench  trial,  the  defendant  testified  that  she  had  been  repeatedly  harassed  by  the 
victim  in  the  days  before  the  alleged  battery.  The  trial  court  completely  believed  the  defendant’s  story. 
However,  the  Court  ruled  that  while  the  harassment  of  the  victim  might  have  been  quite  real,  it  did  not 
excuse  her  conduct.  It  did,  however,  go  toward  mitigating  the  defendant’s  sentence.  Thereafter,  the 
defendant  was  found  to  be  guilty  as  charged  and  she  received  the  very  minimum  sentence  she  could 
have  received  under  these  circumstances,  a two-year  prison  sentence  to  be  served  concurrently  with  her 
present  sentence.  From  her  conviction  the  defendant  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  she  was  improperly  convicted  of  aggravated  battery. 

Specifically,  she  argued  that  the  victim  was  harassing  her  before  she  threw  the  liquid.  Since  the  victim 
was  harassing  her,  he  was  not  “engaged  in  the  execution  of  any  official  duties.”  If  he  was  not  so 
engaged,  the  defendant’s  conduct  could  not  have  constituted  aggravated  battery.  Conversely,  the  People 
argued  that  the  victim,  as  a correctional  officer,  had  a duty  to  deliver  breakfast  to  the  inmates  and  he 
was  engaged  in  the  performance  of  that  duty  when  he  was  attacked  by  the  defendant. 

OPINION:  The  appellate  court  determined  that  the  victim  had  indeed  provoked  the  defendant  into 
attacking  him.  However,  the  victim  was  also  performing  his  duty  as  a correctional  officer  when  he  was 
attacked.  The  victim  may  have  performed  his  duties  in  a flippant,  insulting  and  provocative  manner, 
but  he  was  nevertheless  performing  his  duties.  The  Court  concluded  that  it  could  find  no  indication  that 
the  Illinois  Legislature  had  intended  correctional  officers  to  become  “fair  game”  if  they  provoked  an 
inmate  while  performing  their  duties.  In  the  opinion  of  the  appellate  court,  provocation  was  simply  not 
a defense  to  aggravated  battery.  The  defendant  should  have  filed  a grievance  against  the  victim.  She 
should  not  have  assaulted  him. 

Justices  Turner  and  Steigmann  concurred. 


★ ★★★★★★★★★★★★★★★★★★★ 

FIFTH  DISTRICT 

SEARCH  AND  SEIZURE  - - The  police  “knock  and  talk”  activity  was  not  merely  “community  care 
taking.” 

ARREST  - - The  defendant  was  arrested  when  he  was  asked  to  “wait  a minute.” 

People  v.  Dent. 111.  Dec. (5th  Dist.,  No.  5-02-0389,  September  1 1,  2003)  Suppression  of 

Evidence  - - Affirmed. 

Justice  Chapman  delivered  the  Opinion  of  the  unanimous  court. 

ISSUE:  Were  the -police-only  conducting  their  “community  care  taking”  function  when  they  ran  a 

“knock  and  talk?” 

ANSWER:  No 
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ISSUE:  Was  the  defendant  placed  under  arrest  when  he  was  asked  to  “wait  a minute”  by  the  police. 


FACTS:  On  the  day  in  question,  nine  police  officers,  four  police  cars  and  a police  transport  vehicle 
were  involved  in  a “knock  and  talk”  detail  where  they  would  approach  a known  drug  house  to  see  what 
they  could  find  out.  Standing  outside  of  one  of  these  houses  was  the  defendant  in  this  case.  As 
numerous  police  officers  approached  the  defendant,  he  slowly  turned  and  started  to  enter  the  house. 
One  of  the  officers  then  stated,  “wait  a minute.”  The  defendant  turned  and  confronted  the  officers.  A 
conversation  followed  and  sometime  during  that  conversation  the  defendant  consented  to  a search  of 
his  person.  Cannabis  was  found  in  his  possession  and  he  was  arrested  and  charged  with  the  unlawful 
possession  of  cannabis. 

Prior  to  his  trial  the  defendant  moved  to  suppress  the  evidence  seized  from  his  person  during  the 
police  consent  search.  The  trial  court  granted  the  defendant’s  motion  and  ruled  that  the  defendant  had, 
in  fact,  been  illegally  seized  by  the  police  when  they  first  confronted  him.  From  this  ruling  the  People 
brought  this  appeal  before  the  appellate  court. 

ARGUMENT:  Before  the  appellate  court,  the  People  argued  that  the  police  in  this  case  were  merely 
performing  a community-care  taking  function  when  they  encountered  the  defendant.  Specifically,  the 
People  argued  that  the  police  had  information  that  the  residence  in  question  was  rented  by  a family 
known  to  be  drug  traffickers  in  the  city  and  based  upon  several  complaints  made  on  a drug  hotline  about 
the  residence,  the  police  went  to  that  location  to  perform  their  community-care  taking  function,  i.e., 
“knock-and-talk”  and  to  investigate  such  criminal  activity.  According  to  the  People,  the  police  may 
properly  question  citizens  during  criminal  investigations  and  any  such  citizens  have  a duty  to  cooperate. 
Consequently,  the  defendant  in  this  case  had  a duty  to  assist  the  police  by  willingly  talking  to  them  as 
they  approached  the  house  in  front  of  which  the  defendant  stood. 

OPINION:  The  appellate  court  responded  to  the  argument  of  the  People  by  noting  that  the  People 
have  misapprehended  the  meaning  of  the  community-care  taking  function  of  the  police.  In  the  opinion 
of  the  appellate  court,  performing  a knock-and-talk  at  the  residence  at  which  the  defendant  was  found 
for  the  purpose  of  investigating  reports  of  criminal  activity  was  not  police  activity  that  could  properly 
be  characterized  as  community  care  taking.  The  Court  reasoned  that  community  care  taking  by  the 
police  involves  no  coercion  or  detention  and  therefore  does  not  involve  a seizure.  In  fact,  the  proper 
performance  of  the  community-care  taking  function  involves  police  activities  that  are  “totally  divorced 
from  the  detection,  investigation,  or  acquisition  of  evidence  relating  to  the  violation  of  a criminal 
statute.”  Consequently,  the  police  are  not  performing  the  community  care  taking  function  when  they 
are  specifically  investigating  reports  of  criminal  activity. 

Therefore,  the  appellate  court  determined  that  in  order  to  resolve  the  issues  presented  in  this 
case,  it  was  required  to  determine  whether  the  defendant  in  this  case  was,  in  fact,  in  police  custody  when 
he  was  questioned  by  the  police  and  when  he  gave  the  police  consent  to  search  his  person.  In  this  case 
a police  sergeant  instructed  the  defendant  to  “wait  a minute.”  The  defendant  turned  and  he  immediately 
observed  seven  to  nine-uniformed, -badge-clad,  side  arm-carrying  police  officers  emerging  from  five 
vehicles  in  tandem,  the  last  of  which  was  marked,  “Alton  Police  Department.”  The  officers  surrounded 
the  defendant  on  three  sides  prior  to  talking  to  him.  In  the  opinion  of  the  appellate  court,  this  was  a 
sufficient  show  of  authority  from  which  any  reasonable  person  would  have  objectively  concluded  that 
his  or  her  freedom  of  movement  was  restricted.  In  short,  the  defendant  was,  in  fact,  in  custody  prior 
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to  being  questioned.  Since  the  police  had  absolutely  no  justification  for  this  detention,  it  was  clearly 
illegal.  Consequently,  the  appellate  court  ruled  that  the  trial  court  was  correct  in  granting  the 
defendant’s  motion  to  suppress. 

Justices  Goldenhersh  and  Kuehn  concurred. 


SEARCH  AND  SEIZURE  - - A check  of  the  defendant’s  driver’s  license  was  appropriate  under  these 
circumstances. 

People  v.  Grove. 111.  Dec. (5th  Dist.,  No.  5-01-0958,  June  27, 2003)  Suppression  of  Evidence 

- - Reversed  and  remanded. 

Justice  Chapman  delivered  the  Opinion  of  the  court. 

ISSUE:  Did  the  arresting  officer  properly  check  the  status  of  the  defendant’s  driver’s  license  after  he 
determined  that  the  defendant’s  car  was  properly  registered? 

ANSWER:  Yes.  Such  a check  is  to  be  expected  under  these  circumstances. 

FACTS:  On  the  day  in  question  the  arresting  officer  saw  the  defendant  driving  a car  along  a local 
highway.  The  registration  tag  was  obscured  by  dust  and  dirt,  so  the  officer  could  not  read  it.  To 
determine  whether  the  defendant’s  registration  was  valid,  the  officer  checked  the  defendant’s  license 
plate  number  through  his  computer.  While  doing  so,  he  followed  the  defendant  for  approximately  seven 
blocks.  At  no  time  did  the  officer  see  the  defendant  commit  any  traffic  violations.  Eventually  the  police 
computer  informed  that  officer  that  the  defendant’s  registration  was  expired  and  the  license  plate  was 
registered  to  a car  other  than  the  one  the  defendant  was  driving.  Relying  upon  this  information  the 
officer  stopped  the  defendant  and  asked  for  his  driver’s  license,  registration  and  proof  of  insurance.  The 
defendant  informed  the  officer  that  the  car  registration  was  valid  and  he  produced  the  requested 
documentation.  The  officer  then  ran  a computer  check  on  the  defendant’s  registration  and  his  license. 
While  the  computer  check  was  working,  the  officer  noticed  that  the  registration  sticker  on  the 
defendant’s  plate  was  valid.  Additionally,  the  computer  check  then  verified  that  the  defendant’s  car  was 
properly  registered.  However,  the  computer  check  on  the  defendant’s  driver’s  licence  revealed  that  it 
had  been  revoked.  The  defendant  was  then  issued  a ticket  for  driving  on  a revoked  license.  He  was 
subsequently  charged  by  information  with  that  offense. 

Prior  to  his  trial,  the  defendant  moved  to  quash  his  arrest  and  to  suppress  the  evidence  the 
arresting  officer  gathered  as  a result  of  his  computer  search  of  the  status  of  his  license.  The  trial  court 
granted  the  defendant’s  motion  and  ruled  that  the  arresting  officer  illegally  continued  to  detain  the 
defendant  under  the  circumstances  of  this  case.  From  that  ruling  the  People  brought  this  appeal. 

ARGUMENT:  The  defendant  argued  that  the  trial  court  erred  in  suppressing  the  evidence  that  the 
defendant’s  license  had  been  revoked.  Conversely,  the  defendant  argued  that  the  trial  court  ruling  was 
proper  because  the  trial  court  found  that  the  officer  had  determined  that  his  registration  was  valid, 
thereby  satisfying  the  purpose  of  the  defendant’s  stop,  prior  to  his  checking  the  status  of  the  defendant’s 
driving  privileges.  In  response  to  this  argument,  the  People  argued  that  even  if  the  officer  had  made  his 
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determination  about  the  status  of  the  registration  of  the  defendant’s  car  prior  to  checking  the  defendant's 
driving  status,  an  officer  may  properly  run  a computer  check  on  a motorist’s  license  as  a routine  part 
of  a traffic  stop. 

OPINION:  In  this  case  the  appellate  court  ruled  that  it  was  altogether  proper  for  the  arresting  officer 
to  request  the  defendant’s  driver’s  license  under  the  facts  in  this  case.  Additionally,  the  law 
enforcement  purpose  of  requesting  to  see  the  defendant’s  driver’s  license  could  not  be  served  without 
a computer  check.  How  else  could  the  officer  verify  the  status  of  the  defendant’s  license?  By  contrast, 
the  impact  such  a check  had  on  the  defendant’s  right  to  privacy  was  “insubstantial.”  In  the  opinion  of 
the  appellate  court,  a motorist  who  is  pulled  over  for  an  investigatory  traffic  stop  should  reasonably 
expect  that  the  detaining  officer  will  ask  to  see  his  driver’s  license  and  other  documents.  Also,  the 
motorist  should  expect  that  the  officer  will  check  the  validity  of  the  documents  the  motorist  produces 
upon  the  demand  of  the  detaining  officer.  In  this  case  the  question  was  whether  the  detaining  officer 
needed  to  check  the  documents  of  the  defendant  in  order  to  complete  the  purpose  of  the  defendant’s 
detention.  Under  the  facts  of  this  case,  the  arresting  officer  clearly  had  to  run  a computer  check  on  the 
defendant’s  documents  in  order  to  ascertain  their  validity.  Until  he  did  so,  the  status  of  the  defendant’s 
registration  and  driving  privileges  was  uncertain.  The  appellate  court  determined  that  in  this  case  it  was 
clearly  reasonable  for  the  officer  to  run  a computer  check  on  all  of  the  defendant’s  documents.  The 
order  in  which  those  checks  were  run  was  held  to  have  been  irrelevant. 

CAVEAT:  The  Court  seemed  to  rule  that  if  the  detaining  officer  had  determined  that  the 

defendant's  registration  was  valid  without  having  to  run  a computer  check,  a computer  check  of  the 
defendant’s  driving  status  might  not  have  been  authorized.  In  short,  the  Court  ruled  that  if  the  officer 
was  going  to  run  a computer  check,  he  could  reasonably  have  done  so  concerning  all  of  the  defendant's 
documents. 

Justice  Maag  concurred. 

Justice  Welch  specially  concurred. 


SEARCH  AND  SEIZURE  - - The  information  the  police  possessed  justified  their  detention  of  the 
defendant  in  this  case. 

People  v.  Hubbard. 111.  Dec. (5th  Dist.,  No.  5-01-0653,  June  27,  2003)  Attempt  First-Degree 

Murder-  - Affirmed. 

Justice  Chapman  delivered  the  Opinion  of  the  unanimous  Court. 

ISSUE:  Was  the  defendant  in  this  case  reasonably  detained  by  the  police  based  merely  upon  some 
vague  reports  received  by  the  police  concerning  a shooting  that  had  occurred? 


ANSWER:  Under  the  circumstances  of  this  case,  the  appellate  court  determined  that  the  police  did, 

in  fact,  possess  sufficient  evidence  to  support  the  brief  detention  of  the  defendant. 
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FACTS:  On  May  1 7, 2000,  at  approximately  2:25  a.m.,  two  county  sheriff  s deputies  were  completing 
a traffic  stop  outside  of  a local  all-night  store  when  they  noticed  the  defendant  in  this  case,  Courtney 
Hubbard,  drive  into  the  parking  lot  in  a blue  Chevrolet  Caprice.  Almost  immediately  after  the  deputies 
saw  the  defendant,  they  heard  a radio  transmission  informing  them  that  a shooting  had  just  occurred 
nearby.  The  transmission  did  not  include  a physical  description  of  the  suspect  or  any  other  additional 
information.  The  defendant’s  car  had  approached  the  store  from  the  direction  where  the  shooting  took 
place.  In  fact,  the  store  was  located  on  the  main  route  away  from  that  location.  Additionally,  the 
deputies  noted  that  at  that  time  of  the  morning  very  little  traffic  was  using  that  road.  The  defendant  was 
the  only  motorist  who  had  driven  past  the  store  in  the  10  minutes  the  police  had  been  stopped  there. 
Based  upon  this  evidence  (and  not  much  else),  the  deputies  decided  to  stop  the  defendant. 

One  deputy  stopped  the  defendant  while  the  other  deputy  drove  to  the  scene  of  the  shooting. 
The  deputy  who  stopped  the  defendant  explained  that  a shooting  had  just  occurred  and  he  was  going 
to  take  the  defendant  to  the  scene  of  that  shooting.  The  deputy  explained  that  the  defendant  would  be 
released  if  he  had  nothing  to  do  with  the  shooting.  Based  upon  this  reasoning,  the  deputy  patted  the 
suspect  down,  handcuffed  him,  and  locked  him  in  the  back  of  his  squad  car.  A computer  check  then 
revealed  that  the  car  the  defendant  had  been  driving  was  registered  to  the  victim  of  the  shooting.  At  the 
scene  of  the  shooting  the  victim  informed  the  police  that  she  had  just  been  raped  and  shot  by  a black 
man  with  braided  red  hair.  He  had  been  wearing  a red  T-shirt  and  dark.  Baggy  pants  and  he  had  just 
driven  her  car  away.  The  deputy  taking  the  victim’s  statement  immediately  noted  that  the  description 
of  the  victim’s  assailant  closely  matched  the  defendant  in  this  case.  Based  upon  this  evidence  the 
defendant  was  immediately  placed  under  arrest  when  he  arrived  at  the  scene  of  the  offense.  The 
defendant  was  then  transported  to  the  County  Jail  where  later  that  morning  he  confessed  to  raping  and 
shooting  the  victim.  Shortly  thereafter,  the  defendant  lead  the  police  to  where  he  had  hidden  the  gun 
he  had  used  to  shoot  the  victim.  The  gun  was  recovered  and  the  defendant  was  charged  with  attempted 
first-degree  murder  and  aggravated  criminal  sexual  assault. 

Prior  to  his  trial,  the  defendant  moved  to  suppress  the  evidence  discovered  in  this  case  and  the 
statements  the  defendant  had  made  to  the  police.  After  a hearing  on  the  defendant’s  motion,  the  trial 
judge  rejected  the  defendant’s  arguments  and  ruled  that  based  on  all  of  the  circumstances  in  this  case 
the  deputies  had  a reasonable,  articulable  suspicion  sufficient  to  detain  the  defendant  for  investigative 
purposes.  Thereafter,  a jury  found  the  defendant  to  be  guilty  as  charged.  This  appeal  followed. 

ARGUMENT:  The  defendant  argued  that  at  the  time  he  was  taken  into  custody,  the  police  in  this  case 
did  not  possess  sufficient  reasonable  suspicion  to  justify  his  detention. 

OPINION:  The  appellate  court  responded  to  the  argument  of  the  defendant  by  noting  that  in  this  case 
the  defendant  was  less  than  two  miles  from  the  scene  of  the  crime  when  he  was  first  seen  by  the  police. 
His  car  was  the  only  car  coming  from  one  of  the  subdivisions  where  the  offense  occurred.  The  road 
upon  which  the  defendant  was  traveling  was  the  main  road  leading  from  that  subdivision.  Also,  the 
offense  occurred  in  a rural  area.  Thus,  a suspect  fleeing  in  a car  from  that  area  would  have  been 
reasonable  to  -the  police.  Finally,  the  court  reasoned  that  all  the  police  needed  in  this  case  was  a 
reasonable  suspicion,  not  proof  beyond  a reasonable  doubt  or  even  probable  cause.  Based  upon  the 
information  possessed  by  the  police  under  these  particular  circumstances,  the  appellate  court  rejected 
the  argument  of  the  defendant  and  concluded  that  the  police  did  possess  sufficient  reasonable  suspicion 
to  justify  the  brief  detention  of  the  defendant  pending  a police  investigation  of  a serious  offense. 
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Additionally,  the  Court  noted  that  under  the  circumstances  of  this  case,  the  evidence  the 
defendant  sought  to  suppress  would  have,  in  the  opinion  of  the  appellate  court,  been  admissible  under 
the  inevitable  discovery  doctrine.  The  Court  noted  that  the  victim  knew  the  defendant’s  identity  and 
where  he  regularly  sold  crack  cocaine.  Others  in  the  community  also  knew  the  defendant  and  some 
knew  him  by  name.  Additionally,  the  defendant  was  driving  the  victim’s  car.  Based  upon  these  facts, 
the  appellate  court  ruled  that  it  would  “defy  logic”  to  have  concluded  that  the  identity  of  the  defendant 
would  not  have  been  inevitably  discovered.  Therefore,  the  appellate  court  concluded  that  the  trial  court 
correctly  refused  to  grant  the  defendant’s  motion  to  suppress  the  evidence  the  police  obtained  as  a result 
of  the  stop  of  the  defendant. 


Justice  Goldenhersh  and  Donovan  concurred.  ; 
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